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REPLY IN APPEAL 11-2802 

The opening brief demonstrated that the court imposed an abhorrently harsh penalty for a 

trivial delay; that the undisputed facts do not support the trial court's legal conclusion that the 

$4.3 million Hy-Vee Holdback was properly awarded to Buyer as liquidated damages; and, more 

to the point, that the Holdback does not satisfy the requirements established by this Court in 

Jameson Realty Group v. Kostiner, 351 Ill. App. 3d 416 (1st Dist. 2004) (hereinafter 

"Jameson"). The opening brief also demonstrated that the Holdback was intended to ensure that 

Buyer did not pay for something that it did not receive: If the new 20-year Hy-Vee Lease did not 

materialize post-closing, that portion of the purchase price attributable to the Lease ($4.3 

million) would be refunded to Buyer. However, the Hy-Vee Lease did materialize, and Buyer 

did receive full value for the $4.3 million portion of the purchase price attributable to the Lease. 

Even so, the trial court construed the Holdback as permitting Buyer to receive a $4.3 million 

benefit without paying a single penny for it, based on the notion that the Holdback constitutes 

"liquidated damages." 

The Response concedes that: a) this Court prescribed a conjunctive, three-prong test to 

determine the enforceability of liquidated damages in Jameson; b) "the plain language of 

Jameson makes clear [that] the [Jameson] rule turns on whether there has been a breach and the 

liquidated damages provision meets the three Jameson criteria" (Response at 27); c) "[i]n 

Illinois, liquidated damages provisions are valid and enforceable if: (1) the parties intended to 

agree in advance to the settlement of damages that might arise from the breach; (2) the amount of 

liquidated damages was reasonable at the time of contracting, bearing some relation to the 

damages which might be sustained; and (3) actual damages would be uncertain in amount and 

difficult to prove" (Response at 25 (citing Jameson, 351 Ill. App. 3d at 424)); d) "the 

determination of whether a contractual provision for damages in [sic] a valid liquidated damages 



provision is a question of law" (Response at 25 (citing Grossinger Motorcorp, Inc. v. American 

Nat'! Bank & Trust Co., 240 Ill.App.3d 737, 749 (1st Dist. 1992))); e) "'in interpreting provisions 

which affix the amount of damages in the event of a breach, courts lean toward a construction 

which excludes the idea of liquidated damages and permits the parties to recover only damages 

actually sustained"' (Response at 24 (citing Grossinger, 240 Ill. App 3d at 749)); and t) "[a] 

finding [of fact] is against the manifest weight of the evidence ... if the opposite conclusion is 

clearly evident or if the finding itself is unreasonable, arbitrary, or not based on the evidence 

presented" (Response at 20, quoting Best v. Best, 223 Ill. 2d 342, 350 (2006), emphasis 

supplied). However, the Response misstates the nature of the dispute before the Court, and the 

standard of review applicable thereto. 

Neither the opening brief nor the Response disputes any material fact pertinent to Seller's 

appeal. The only dispute at bar concerns the significance of those facts. While it may be true 

that some of the trial court's findings of fact are entitled to deference, the same cannot be said of 

the court's conclusions of law. Appellants dispute the legal conclusion that the Hy-Vee 

Holdback satisfies the requirements of liquidated damages under Jameson, not the facts that 

ostensibly led to that conclusion. Even so, the Response hides behind the trial court's 25-page 

"Findings of Fact and Conclusions of Law" ("Order"), which the Response characterizes as 

almost entirely immune from review in this Court, because it includes findings of fact entitled to 

deference. That notion is wrong, as a matter of law. "Whether a provision is a valid liquidated 

damages clause is a question oflaw." Berggren v. Hill, 401 Ill. App.3d 475, 480 (1st Dist. 2010). 

I. THE RESPONSE ATTEMPTS TO SHIELD THE TRIAL COURT'S RULING 
FROM SCRUTINY IN THIS COURT BY MISSTATING THE STANDARD OF 
REVIEW 

The Response does not affirmatively contend or demonstrate that the trial court's ruling 
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is well founded or correct. Instead, the Response asserts that this Court may not disturb the trial 

court's ruling absent an affirmative showing that such ruling is against the manifest weight of the 

evidence. That is not the law. This Court may reverse the trial court because its findings of fact 

are not, as demonstrated in the opening brief, based on the evidence presented. It may also 

reverse the trial court because its legal conclusion that the Holdback satisfies the three-prongs of 

Jameson is subject to de nova review, and obviously wrong, because it is universally 

acknowledged that the Holdback was calculated as the present value of incremental rents the 

Buyer would receive over twenty years, not an estimate of damages from 91 days of delay. This 

means that the Holdback cannot satisfy Jameson, which defines liquidated damages as an 

estimate of damages. Jameson at 423. 

II. THIS COURT REVIEWS CONCLUSIONS OF LAW DE NOVO 

This Court has repeatedly distinguished between findings of fact, entitled to deference, 

and mere legal conclusions, which are not. For example, in the very recent case of People v. 

Lomax, 2012 IL App (1st) 103016, this Court stated that a judgment is against the manifest 

weight of the evidence 

when an opposite conclusion is apparent or when findings appear to be 

unreasonable, arbitrary, or not based on evidence." Bazydlo v. Volant, 164 Ill. 

2d 207, 215 (1995). This deferential standard of review exists because the trial 

court is in a superior position to determine and weigh the credibility of the 

witnesses, observe witnesses' demeanor, and resolve conflicts in their testimony. 

[However,] [t]he reviewing court is free to make its own assessment of the 

facts when drawing legal conclusions on the issues presented. Therefore, this 

court reviews de novo the ultimate question of whether or not the motions to 
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quash arrest and suppress evidence should have been granted. De novo 

consideration means we perform the same analysis that a trial judge would 

perform. 

Id. (citations omitted; attached hereto as Exhibit A). See also People v. McDonough, 239 Ill.2d 

260, 265-66 (2010). "Here, the parties agree that the relevant facts are undisputed (they dispute 

only the significance of those facts). Accordingly, [this Court] review[s] the case de novo." 

School District 2 v. Koch, 2012 IL App (2d) 120132 (9-14-2012) (attached hereto as Exhibit B). 

Whether a provision for damages is a penalty clause or a liquidated damages clause is a question 

oflaw. Weiss v. United States Fidelity & Guaranty Co., 300 Ill. 11, 16 (1921). 

III. THE RESPONSE'S RELIANCE ON THE TRIAL COURT'S CONCLUSIONS OF 
LAW IS MISPLACED 

The Response tacitly concedes most of the arguments in the opening brief because it 

consists, for the most part, of an attempt to pass off Conclusions of Law in the Order as findings 

of fact. The Response intersperses a rote repetition of the trial court's conclusions of law with 

assertions that the conclusions are "factual" in nature; are not against the manifest weight of the 

evidence; and are immune from de nova review in this Court. This is wrong. This Court has 

authority to conduct a de nova review of the trial court's conclusions oflaw, and it is conclusions 

of law - not findings of fact - that are challenged in this appeal. The case-dis positive issue at bar 

is whether Jameson, correctly applied to the undisputed facts of this case, yields an award of 

$4.3 in liquidated damages. A lucid review of the facts shows that is not the case. 

A. THE RESPONSE FAILS TO EXPLAIN How THE AMOUNT OF THE HOLDBACK Is AT 
ONCE A CALCULATION OF THE INCREMENTAL VALUE OF THE HY-VEE LEASE AND 
AN ESTIMATE OF DAMAGES FROM DELAY 

For all its bluster and vituperation, the Response omits to explain how any reasonable 

trier of fact could infer from the record that the parties intended $4.3 million to serve as the one 
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(and only) reasonable estimate of damages that might accrue to Buyer in the event Hy-Vee was 

delayed - by a moment, an hour, a day, a year, or all eternity -- in moving forward on a new 20-

year leasehold. As demonstrated in the opening brief and herein, liquidated damages that do not 

vary in tandem with the gravity of the breach are generally not liquidated damages at all. 

Opening Brief at 34-35, 36; infra at 13. This Court is empowered to decide as a matter of law 

that the Holdback does not satisfy the Jameson test, based on Buyer's own admissions. 

B. BUYER HAS ADMITTED THE HOLDBACK WAS NOT AN ESTIMATE OF DAMAGES, As 

REQUIRED BY JAMESON 

Buyer admits that the amount of the Hy-Vee Holdback ($4.3 million) was calculated as 

an estimate of the incremental value of the new 20-year Hy-Vee Lease, not an estimate of 

damages that might result from a 91-day delay in the Hy-Vee Relocation. 1 That admission is 

irreconcilable with Buyer's contention that the $4.3 million Holdback was intended as a 

prediction of damages caused by a breach of the parties' contract. It also explains why the 

record is utterly bereft of any evidence that the parties intended the $4.3 million Holdback as an 

estimate of damage from delay. It defies logic - and common sense - to say a calculation of the 

long-term incremental value of a stream of rents is the same as an estimate of damages that 

might flow from a delay in obtaining building permits - unless the parties anticipated that a 91-

day delay in obtaining routine building permits for a routine leasehold improvement project 

1 This admission appears passim in Buyer's Opposition brief. See, e.g., Opp. at 1 ("The 

Hy-Vee Holdback represented a negotiated portion . . . that the parties attributed . . . to the 

difference between Hy-Vee's then current lease and the more valuable lease it was expected to 

sign .... "); and 7 ("The $4,300,000 figure represented a negotiated estimate of the incremental 

value of the anticipated Hy-Vee lease as compared to the then current Hy-Vee lease."). 
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would somehow prevent the Relocation from going forward at all. But there is no evidence of 

that in the record of this case. 

IV. THE TRIAL COURT'S "FINDINGS OF FACT" DO NOT SUPPORT 
CONCLUSIONS OF LAW PERTINENT TO COMPLIANCE WITH JAMESON 

The Order sets forth its "Findings of Fact" at pages 3 through 14. Most of the Findings 

do not concern compliance with the Jameson factors. Rather, they concern whether Buyer and 

Seller intended "rigid enforcement" of the October 31, 2005 "deadline" for a third party, Hy-

Vee, to obtain a building permit. The court focuses most of its attention on this red-herring 

issue, instead of the elements dictated by this Court in Jameson. Whether the parties to a 

contract intended a date to serve as a "deadline" is not one of the three elements of Jameson. 

Even if the parties agreed, as the trial court found, that October 31, 2005 would serve as a 

"firm" deadline for Hy-Vee to obtain building permits, this fact does not establish that Buyer and 

Seller agreed in advance to a $4.3 million settlement of damages that might arise if that 

"deadline" were not met; does not establish that $4.3 million was a reasonable prediction of the 

damages that would result if Hy-Vee missed the "deadline"; and does not establish that the 

damages flowing from a delay in Hy-Vee's new leasehold would be uncertain in amount and 

difficult to prove. The trial court arrived at the wrong conclusion because it spent most of its 

time asking the wrong question. When the court finally got to the real issue before it --

compliance with Jameson -- the court had very little to say. 

A. THE TRIAL COURT DID NOT CORRECTLY APPLY THE FIRST PRONG OF JAMESON 

The first prong of Jameson required the court to consider whether Buyer and Seller 

intended to agree in advance to a settlement of the damages that might arise from the breach that 

occurred. Instead, the court considered only whether "the insertion and amount of the liquidated 

damages clause was intentional and negotiated through an arms-length transaction." This 
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narrower question might have been pertinent in a case where one party contended that the other 

had altered documentation, and inserted language surreptitiously. But it is demonstrably 

inadequate as a discussion of the facts that establish compliance with the first prong of Jameson. 

Had the court correctly applied the first prong, the court would have considered whether 

the parties intended the $4.3 million Hy-Vee Holdback as a prospective settlement of damages 

caused by Hy-Vee's delay in obtaining building permits. But that is not what the parties said. 

Both Buyer and Seller uniformly say that the Holdback represented the entire 20-year 

incremental value of the new Hy-Vee lease, calculated as a present value, not a prospective 

settlement of damages that might be caused by a delay in obtaining building permits. 

Notwithstanding the court's fixation on the nature of the "deadline" in this case, whatever 

the parties thought about the "firmness" of the October 31, 2005 date is entirely moot. Whether 

the October deadline was viewed as firm or not, there is no evidence that the parties intended the 

$4.3 million Hy-Vee Holdback as a prospective settlement of damages; and all of the record 

evidence establishes that the Holdback was a calculation of the present value of a 20-year stream 

of cash, not an estimate of the damages associated with Hy-Vee' s 91-day delay in getting 

building permits. The court missed this obvious fact because it glossed the first prong as a 

question about whether "the insertion and amount of the liquidated damages clause was 

intentional and negotiated through an arms-length transaction." If this gloss is correct, the first 

prong of Jameson is a nullity, because it merely rubber stamps existing requirements of contract 

formation. 

The trial court adopted Buyer's theory that "the Hy-Vee Holdback constituted liquidated 

damages and that Seller forfeited the Hy-Vee Holdback because Seller failed to comply with the 

terms of the Hy-Vee Holdback .... " Order at 2. In arriving at this conclusion, the court failed 
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to consider that the parties' agreement does not provide that Buyer's election to receive the Hy

Vee Holdback triggers an exclusive remedy for Seller's purported breach, and failed to consider 

the lack of any evidence that the parties intended the escrow agreement to serve as a liquidated 

damages clause, or intended $4.3 million to serve as a universally applicable amount of 

liquidated damages. An escrow agreement directed the escrowee to disburse the Hy-Vee 

Holdback to Seller if by October 31, 2005 Hy-Vee had taken possession of the new leasehold 

pursuant to a written lease with remodeling permits in hand; and, if not, to refund the Holdback 

to Buyer. Nothing in the parties' agreement suggests that Buyer's election to receive the 

Holdback precludes Buyer from pursuing other remedies for Hy-Vee's failure to obtain routine 

building permits by October 31, 2005. 

B. THE TRIAL COURT DID NOT CORRECTLY APPLY THE SECOND PRONG OF JAMESON 

The trial court's application of the second prong of Jameson is incorrect on its face. The 

Response states that the second prong of Jameson requires "the amount of liquidated damages 

[be] reasonable at the time of contracting, bearing some relation to the damages which might be 

sustained." Response at 25 (citing Jameson at 424). A correct application of this standard 

required the trial court to consider whether, at the time the parties agreed to the Hy-Vee 

Holdback, 4.3 million dollars was a reasonable estimate of the damages that might be sustained 

from a delay of Hy-Vee in obtaining building permits. The court did not consider this question. 

If it had, perhaps the court would have recalled the undisputed fact, universally acknowledged in 

this case, that the amount of the Hy-Vee Holdback was not an estimate of the damages that might 

flow from a 91-day delay of Hy-Vee in obtaining building permits, but rather a calculation of the 

entire present value, on the margin, of the new 20-year Hy-Vee Lease. It might have also 

remembered that the record was bereft of any evidence of actual damages suffered by Buyer as a 
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result of Hy-Vee's transitory delay in obtaining building permits, let alone a reasonable 

expectation of the parties that such damages might equal $4.3 million. 

1. The Trial Court Did Not, And Could Not Find That the Holdback Was 
An Estimate of Damages 

In order to satisfy Jameson, liquidated damages must be a reasonable estimate of 

damages that might foreseeably result from a breach. However, the trial court's Order expressly 

found that the Hy-Vee Holdback "represent[ s] the incremental value of a new lease with existing 

mall tenant Hy-Vee" not an estimate of damages. Order at 1. An apple is not an orange. A 

calculation of value is not a prediction of loss. A calculation of the incremental value of a 20-

year lease, based on discounted cash flow, is not the same as a prediction of losses that might 

flow from a 91-day breach. The trial court conflated these concepts. This critical lapse in 

reasoning is by itself sufficient justification to reverse the court below. 

The Order's confusion is so complete that it finds the Holdback satisfies the second prong 

of Jameson by citing the very reason that the Holdback cannot do that. A calculation of the 

present value of a new 20-year Hy-Vee Lease does not constitute the estimate of damages 

required by the second prong of Jameson: 

The second test cited by the Jameson court is also satisfied here. Rogers [(for 

Buyer)] and Curciarello [(for Seller)] agreed that they attempted to capture the 

increased value added to the property by virtue of Hy-Vee' s intended occupancy 

of the Wal-Mart space. Rogers testified that the difference between the existing 

Hy-Vee lease and the New Hy-Vee Lease was approximately $430,000.00 in 

additional annual income to the landlord. Rogers said that between the Buyer's 

position of not wanting to pay any compensation for an as yet non-existent lease, 

and the Seller's position of wanting the full value of the lease reflected in the 
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purchase price, the parties agreed on a multiplier of 10 of the incremental value 

annual of the lease as a valuation in-between the parties' respective positions. 

Order at 21-22. By means of the foregoing non-sequitur, the trial court imposed a shocking and 

abhorrent forfeiture on Seller, causing it to lose $4.3 million of negotiated sale proceeds. 

The quoted passage misstates the evidence and demonstrates a lack of understanding of 

how "cap rates" are used to calculate present values. There is no evidence that the parties agreed 

"on a multiplier of 10 of the incremental value annual of the lease [sic] as a valuation in-between 

the parties' respective positions." As set forth at paragraphs 7 and 8 of the parties' Joint 

Statement of Agreed Facts, "[t]he Hy-Vee Holdback would contain that portion of the Mall's 

purchase price which Buyer attributed to the additional rent to be paid by Hy-Vee under a new 

lease," and "[a]fter negotiations, the parties agreed that the amount of money for the Hy-Vee 

Holdback would be $4,300,000.00." A0065 All of the testimony from both parties was that the 

$4.3 million amount was calculated by applying a cap rate of 10% to the $430,000 in incremental 

annual rent income associated with the new Hy-Vee Lease. See Opening Brief at 6-8. 

The only dispute about the Holdback, if there was one, was about what event would 

signal that the Hy-Vee Relocation was sufficiently certain to justify a release of the $4.3 million 

20-year present value to Seller. The negotiations concerned this trigger, not a "multiplier," or the 

Holdback's dollar amount. Id. The issue was "when?" not "how much?" Buyer did not want 

the $4.3 million present value to be paid to Seller if Buyer did not appear sure to receive, over 20 

years, the value of the new Hy-Vee Lease. Buyer would fail to receive that value if the Hy-Vee 

Relocation did not go forward. But the Relocation went forward, and Buyer has for years been 

receiving the 20-year incremental value it had quantified on a present-value basis at $4.3 million. 

The only issue at bar is whether this Court will find, as the trial court did, that Buyer does not 
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have to pay the agreed-upon price for that value, on the meritless pretext that the October 31 

deadline must be "rigidly enforced" to produce a windfall of $4.3 million in "liquidated 

damages," notwithstanding the facts, and the dictates of Jameson. 

The Order shows that the court simply misunderstood what the Holdback was, as a matter 

of rudimentary financial theory. But even with that mistake it was, or should have been obvious 

that whatever the Holdback was, and however it had been calculated, it was not an estimate of 

damages flowing from a breach - unless that breach were a complete failure of the new Hy-Vee 

Lease. That did not occur here. The trial court's analysis shows on its face that the court was 

confused, and misapplied Jameson. Generally, a court cannot reach the correct conclusion if it is 

asking the wrong questions. That is what happened here. 

2. As a Matter of Law, the Holdback Was Not a Reasonable Estimate of 
Damages for Delay 

The Response mischaracterizes Penske Truck Leasing Co., L.P. v. Chemetco, Inc., 311 

Ill. App. 3d 447 (5th Dist. 2000), a case that is pertinent to reasonableness and proportionality, 

elements required under the second prong of Jameson. The Response distorts the opening briefs 

assertion that "the court declined to enforce the liquidated damages provision to enforce a 

windfall" as an assertion that no liquidated damages were found to be enforceable in Penske. 

See Response at 36. This is wrong. The opening brief states that in Penske, "a liquidated 

damages provision specified alternate methods of computing liquidated damages that depended 

on whether Penske, the non-breaching party, retained or sold certain trucks" and that "[t]he court 

reversed and remanded with instructions that the trial court determine damages in a manner that 

more accurately reflected Penske's actual losses." Opening Brief at 35. Penske states: 

In the instant case . . . paragraph 15 of the agreement provides alternative methods of 

computing damages. One method is applicable if plaintiff decides to sell the vehicles, 
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while another method is used if plaintiff retains the vehicles. The trial court awarded 

damages based upon the method which assumed that plaintiff retained the vehicles . 

. . . [T]he evidence is clear that plaintiff ultimately sold all four vehicles . . . . We are 

certain that it was never the intention of the parties to permit plaintiff to proceed under 

the method ofrecoverv used when plaintiff decides to retain the vehicle but later sell the 

vehicles and reap a windfall in the process. If we allowed plaintiff to proceed in this 

manner, the damages would be so unreasonable that we should refuse to enforce the 

provisions ofparagraph 15, and that paragraph would have to be considered a penalty 

provision. 

Penske, 311 Ill. App. 3d at 457 (emphasis added). 

"[T]he damages contained in a liquidated damages clause must be for a specific amount 

for a specific breach." Jameson at 424 (emphasis supplied). Proportionality requires that a 

liquidated damages clause provides "a specific amount [of damages] for a specific breach." 

Jameson at 423-24 (citing Med+ Plus Neck & Back Pain Center v. Noffsinger, 311 Ill.App.3d 

853, 860 (2nd Dist. 2000)). See also Grossinger Motorcorp, Inc. v. American Nat. Bank and 

Trust Co., 240 Ill. App. 3d 737 (1st Dist. 1992); Builder's Concrete Co. v. Fred Faubel & Sons, 

Inc., 58 Ill. App. 3d 100, 107 (3rd Dist. 1978) ("The damages provided must be a specified 

amount for a specific breach to be paid as an alternative to performance and not as a penalty for 

nonperformance.") "The element common to most liquidated damages clauses that get struck 

down as penalty clauses is that they specify the same damages regardless of the severity of the 

breach." Xco Intern. Inc. v. Pacific Scientific Co., 369 F.3d 998, 1004 (7th Cir. 2004) (citing, 

inter alia, Checkers Eight Ltd. Partnership v. Hawkins, 241 F 3d 558, 562 (7th Cir 2001) 

(Illinois law), Lake River Corp. v. Carborundum Co., 769 F.2d 1284, 1290 (7th Cir. 1985) 
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(same), and MI.G. Investments, Inc. v. Marsala, 92 Ill. App.3d 400 (1981)). 

Illinois courts have upheld liquidated damages provisions which, because of their 

proportionality, constitute the parties' reasonable prediction of damages. In Bethlehem Steel, 

relied on by the trial court, the Seventh Circuit upheld a liquidated damages provision in which a 

contract specified liquidated damages of $1, 000 per day for late delivery of steel to be used in the 

construction of the Dan Ryan Expressway. Bethlehem Steel v. City of Chicago, 350 F. 2d 649 

(7th Cir. 1965). Each day of delay in the delivery of the steel would foreseeably result in a day 

of delay in other parties' ability to perform, thereby justifying damages of $1,000 per day. Id. 

Curiously, the trial court's Opinion characterizes Bethlehem as "factually parallel" to this case 

(Order at 22). That is incorrect. The liquidated damages in Bethlehem bear the earmark of valid 

liquidated damages because they vary as a linear function of time. That is not true of the 

"liquidated damages" in this case, which are a fixed amount that does not vary in relation to 

anything at all. 

Illinois courts have declined to enforce liquidated damages prov1s1ons that lack 

proportionality, such as provisions that "serve as a threat to secure performance or as a means to 

punish nonperformance." Jameson at 423. As construed by the trial court, the Hy-Vee 

Holdback serves as a $4.3 million threat to punish a trivial delay, and therefore so lacking in 

proportionality as to be an unenforceable a penalty under Illinois law. See Penske Truck Leasing 

Co., L.P. v. Chemetco, Inc., 311 Ill. App. 3d 447 (5th Dist. 2000). 

C. THE TRIAL COURT DID NOT CORRECTLY APPLY THE THIRD PRONG OF JAMESON 

As the Response acknowledges, the third Jameson factor required the trial court to 

consider whether "actual damages would be uncertain in amount and difficult to prove." 

Response 37 (quoting Jameson at 423-24). This means that at the time the parties ostensibly 
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agreed that Buyer would receive 4.3 million dollars if Hy-Vee was 91 days late in obtain 

building permits, it must have been difficult to foresee and prove actual damages from that delay. 

There is no evidence in the record to prove that. The opening brief conceded, arguendo, that 

delay of Hy-Vee in obtaining building permits could have delayed the commencement of higher 

rent payments to Buyer, thereby causing financial damage based on the time value of money. 

But there was absolutely no evidence adduced at trial that the 91-day delay in "pulling" routine 

building permits jeopardized the Relocation or caused a delay in the commencement of higher 

rents. This prompted the trial court, when considering the third prong of Jameson, gratuitously 

to speculate about various "scenarios" that "could have," or "may or may not have" arisen not as 

a result of delay in obtaining building permits, but rather as a result of a complete failure of the 

Hy-Vee Relocation -- something that neither occurred nor was predicted to occur as a result of 

the instant delay. 

It is reasonable to conclude that a number of scenarios could have arisen if Hy

Vee failed to execute the lease or proceed with steps necessary to occupy the new 

space. The space, intended for an anchor tenant, may or may not have been 

rented, eventually, to Hy-Vee or another tenant. The presence of the anchor 

tenants was used as a marketing tool. Had the space vacated by Wal-Mart not 

been rented, smaller tenants may or may not have abandoned the site or refused to 

occupy the site for a first time. Moreover, while Seller was negotiating the lease 

with Hy-Vee, Buyer had no right to pursue other potential tenants to fill the 

vacant space. The liquidated damages provision in this case was related to 

Buyer's potential damages which were uncertain and difficult to prove. 

Order at 22 (emphasis added). The foregoing paragraph does not cite any fact or evidence 

-14-



suggesting that damages from a breach -- which the court identified as a delay by Hy-Vee in 

obtaining building permits, not a complete failure of the Hy-Vee Relocation - would be difficult 

to ascertain or prove. The opening brief demonstrated that Buyer suggested monthly payments 

to compensate Buyer for delay in the Hy-Vee Relocation, and it is well established that damages 

from a delay in the payment of money are not, as a matter of law, difficult to calculate or prove. 

Opening Brief at 39-39. 

V. SELLER'S ARGUMENTS HA VE NOT BEEN WAIVED 

Buyer asserts that various arguments in the opening brief have been waived: whether 

liquidated damages can be applied to delay cases (Response at 28); whether an alleged delay by 

Hy-Vee can legally constitute a breach by Seller (Response at 28-29); whether the construction 

of the agreements by the trial court creates an absurd result (Response at 28); whether the terms 

of the agreements show that when liquidated damages are intended, they are explicitly labeled as 

such (Response at 30); and whether the construction of the trial court deprives the contracts of 

mutuality (Response at 39). The opening brief did not assert that liquidated damages cannot be 

applied to delay cases. Buyer suggests that "Seller has forfeited [its] argument regarding the 

[non-]existence of a breach ... by failing to raise it before the trial court" (Response at 29). This 

is wrong. Even a cursory review of the record shows that Seller assiduously challenged the 

existence of a breach. See, e.g., C00805 (Plaintiff GK Development, Inc. 's Objections And 

Answers to Defendant's Request to Admit Facts (requests 20, 21); C02491 (Closing Argument of 

Seller, at 25) (" ... even if October 31, 2005 is construed to be a drop-dead deadline as OK 

argues, a failure to perform by that date cannot be a material breach of contract."); C02493 (id. at 

2 7) (". . . even if it were a drop-dead deadline, it was not a material drop-dead deadline giving 

rise to a recovery for breach .... "); C02503 (id. at 35) (" ... the key issues are: (1) was there in 
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fact a delay in delivery?; and (2) if there was a true delay, was it a material breach of the sale 

contract?" ... "NO" must be the answer to both of these questions."). 

In any event, Illinois courts have recognized that waiver "is a limitation on the parties, 

not on the jurisdiction of [the] court," and that courts "may consider an issue not raised in the 

trial court if the issue is one of law and is fully briefed by the parties." See, e.g., Rajcan v. 

Donald Garvey, 347 Ill. App. 3d. 403, 409 (2d Dist. 2004), citing Committee for Educational 

Rights v. Edgar, 174 Ill. 2d 1, 11 (1996). See also Unzicker v. Kraft Food Ingred. Corp., 203 Ill. 

2d 64, 74 (2003). All of the ostensibly waived arguments require the court to decide issues of 

law- issues of law which have now been fully briefed by the parties. No law deprives this Court 

of jurisdiction to decide the issues of law raised. 

VI. THE HY-VEE HOLDBACK FAILS TO PROVIDE THAT DEMAND FOR THE 
ESCROW AMOUNT CONSTITUTES ELECTION OF AN EXCLUSIVE 
REMEDY 

Illinois courts have found that one indicium of a valid liquidated damages remedy is 

exclusivity. See Karimi v. 401 N Wabash Venture, LLC, 2011 III App (1st) 102670 (upholding 

liquidated damages provision in agreement that did not contemplate option to pursue actual 

damages for breach) (attached hereto as Exhibit C); Berggren v. Hill, 401 Ill. App.3d 475, 476 

(1st Dist. 2010), ("[i]t would be inconsistent to provide in the contract for liquidated damages and 

also allow a party to pursue other remedies for money damages."); Morris v. Flores, 174 Ill. 

App.3d 504, 507 (2d Dist. 1988) (same). Moreover, liquidated damages ordinarily contemplate 

something more than a mere refund of sales consideration. 0 'Shield v. Lakeside Bank, 335 Ill. 

App.3d 834, 840 (1st Dist. 2002) (restitution does not fit definition of liquidated damages 

because liquidated damages "ordinarily encompass more than the mere return of consideration 

by the seller to the purchaser."). 
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The reasoning of the Vermont Supreme Court in Murphy v. Stowe Club Highlands, 171 

Vt. 144; 761 A.2d 688 (2000) (attached hereto as Exhibit D) is instructive here. In Murphy, a 

developer ("Highlands") sold a vacant lot to a buyer ("Murphy"). Highlands was required to 

perform some work on the lot after the sale. The sale contract required the parties to enter into 

an agreement to escrow a portion of the purchase price to secure seller's completion of the work. 

The escrow agreement provided that if Highlands completed the work by a specified deadline, 

the escrow amount would be released to Highlands. Alternatively, if Highlands did not complete 

the work by that date, the escrow would be refunded to Murphy. Thereafter, Highlands missed 

the deadline to complete the work; and Murphy filed a complaint against Highlands in which he 

sought substantial compensatory and punitive damages for Highlands' breach. 

In a motion for summary judgment, Highlands asserted that Murphy was not entitled to 

seek compensatory and punitive damages because the escrow agreement was a liquidated 

damages clause that limited Murphy's remedy to retention of the escrowed amount. The court 

rejected this contention because the escrow agreement did not provide that Murphy's election to 

receive the escrow amount was Murphy's exclusive remedy for Highlands' breach. Id. at 153. 

The same reasoning applies with equal force here. Here, as in Murphy, the parties' 

contract does not provide that Buyer's demand to receive the Hy-Vee Holdback is Buyer's 

election of an exclusive remedy for Seller's breach. Moreover, neither the Sales Contract nor the 

Third Amendment thereto (which first mentions the Hy-Vee Holdback) says anything about 

liquidated damages payable to Buyer. Here, as in Murphy, the parties' contract has a "Default" 

section that is inconsistent with an intention to treat the escrow amount as liquidated damages. 

In this case, the "default" section states, inter alia: 

A In the event of a default by Purchaser, Sellers may terminate this 
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Agreement and retain Purchaser's Earnest Money as liquidated damages. THE 

PARTIES HAVE AGREED THAT SELLERS' ACTUAL DAMAGES, IN THE 

EVENT OF SUCH A DEFAULT BY PURCHASER, WOULD BE 

EXTREMELY DIFFICULT' OR IMPRACTICABLE TO DETERMINE. 

THEREFORE, BY PLACING THEIR INITIALS BELOW, THE PARTIES 

ACKNOWLEDGE THAT THE DEPOSIT HAS BEEN AGREED UPON, 

AFTER NEGOTIATION, AS THE PARTIES' REASONABLE ESTIMATE OF 

SELLERS' DAMAGES AND AS SELLER'S EXCLUSIVE REMEDY 

AGAINST PURCHASER, AT LAW OR IN EQUITY, IN THE EVENT OF 

SUCH A DEFAULT UNDER THIS AGREEMENT SOLELY ON THE PART 

OF PURCHASER. 

B. In the event of a default by Sellers, Purchaser shall have the 

option, at Purchaser's election, to (i) seek specific performance hereof, or (ii) 

terminate this Agreement and receive the return of Purchaser's Earnest Money, 

and sue Seller for its actual and foreseeable, and not consequential, damages, 

provided that the aggregate of all such awards of damage shall not exceed 

$2,000,000. 

A0191-2 (September 15, 2004 Real Estate Sale Contract) (all caps in the original; bold-faced 

emphasis supplied). 

In this case, the trial court seemed to believe that a failure to award the Holdback to 

Buyer would somehow prevent Buyer from seeking provable damages for Hy-Vee's delay. As 

construed by the trial court, the Holdback constitutes a redundant (and nonsensical) remedy for 

Seller's "breach." Buyer received both the $4.3 million Holdback and the new $4.3 million Hy-
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Vee Lease. This makes no sense. 

VII. THE RESPONSE SIMPLY PARROTS CONCLUSIONS OF LAW FROM THE 
TRIAL COURT'S ORDER, INSTEAD OF EXPLAINING WHY THE ORDER IS 
CORRECT AND BASED ON RECORD EVIDENCE 

Rather than discuss how specific record evidence supports the trial court's legal 

conclusion that the Hy-Vee Holdback satisfies the Jameson factors, the Response simply parrots 

unsupported legal conclusions from the Order, calls them "findings of fact," and then repeats, 

robotically, that each "finding" is not against the manifest weight of the evidence, and therefore 

sacrosanct here. The Response asserts, without citation to specific record evidence, that "the 

amount of the Hy-Vee Holdback was reasonable at the time of contracting and bore relation to 

the damages Buyer might have sustained" (Response at 28); "the Hy-Vee Holdback was a 

liquidated damages provision negotiated by the parties, both of which were sophisticated real 

estate companies" (Response at 27-28); "[a]t the time of contracting, the relevant damages were 

uncertain in amount and could be difficult to prove" (id.); and "Seller has not shown that [the 

trial court's conclusion that Seller breached the contract when Hy-Vee missed the October 31 

"deadline"] is against the manifest weight of the evidence" (Id. at 28-29). 

None of the foregoing legal conclusions is tied to specific record evidence or shows that 

the parties reasonably predicted $4.3 million as the universal measure of loss from a trivial and 

inconsequential delay of Hy-Vee in obtaining building permits. Nor do they show that the record 

evidence satisfies each of the three prongs of Jameson. Simply mouthing legal conclusions, 

interspersed with gratuitous speculations of counsel, does not show how legal conclusions 

logically and necessarily flow from predicate facts. Suggesting that damage might generally 

flow from an event does not demonstrate that a specific quantum of damage, expressed as a 

specific dollar amount, was reasonably predicted to flow from that event. 

-19-



VIII. SELLER IS ENTITLED TO ATTORNEYS' FEES 

Buyer's response correctly notes that Seller's claim for attorneys' fees is premised on 

Seller's claim that Buyer breached its obligations to Seller under the Agreement. See Response 

at 39. Contrary to Buyer's assertion, however, the complained-of breaches have been 

definitively proven, as discussed at length above and in Seller's opening brief. Attorneys' fees 

are thus mandated by the terms of the agreement. 

RESPONSE IN APPEAL 12-0432 

I. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN DENYING 
BUYER'S CROSS-MOTION FOR POST-JUDGMENT INTEREST 

Buyer contends that the Trial Court erred in refusing to award post-judgment interest on 

the $4.3 million held in escrow in the Holdback. Buyer contends that "courts of chancery do not 

have discretion in applying post-judgment interest" and that 735 ILCS 5/2-1303 mandates the 

imposition of such interest. Section 2-1303 states in full: 

Judgments recovered in any court shall draw interest at the rate of 9% per annum 

from the date of the judgment until satisfied or 6% per annum when the judgment 

debtor is a unit of local government, as defined in Section 1 of Article VII of the 

Constitution, a school district, a community college district, or any other 

governmental entity. When judgment is entered upon any award, report or 

verdict, interest shall be computed at the above rate, from the time when made or 

rendered to the time of entering judgment upon the same, and included in the 

judgment. Interest shall be computed and charged only on the unsatisfied portion 

of the judgment as it exists from time to time. The judgment debtor may by 

tender of payment of judgment, costs and interest accrued to the date of tender, 

stop the further accrual of interest on such judgment notwithstanding the 
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prosecution of an appeal, or other steps to reverse, vacate or modify the judgment. 

735 ILCS 5/2-1303. 

Notwithstanding the Response's conclusive declaration that the question of a chancery 

court's discretion in awarding post-judgment interest has been fully resolved in Illinois 

Department of Healthcare and Family Services ex rel. Wiszowaty v. Wiszowaty, 239 Ill. 2d 483 

(2011 ), the First District Appellate Court, as recently as June of 2012, has recognized that a trial 

court retains discretion in its decision of whether to issue such an award. Insure one Independent 

Insurance Agency, LLC, v. Hallberg, 2012 IL App (1st) 092385 (June 27, 2012) at *45 (attached 

hereto as Exhibit E), citing Jahn v. Kinderman, 351 Ill. App. 3d 15, 22 (2004).2 In Insureone, 

the Appellate Court reaffirmed the rule that "A trial court's decision to award statutory 

prejudgment interest is reviewed for an abuse of discretion. The generally recognized basis for 

an award of prejudgment interest is the need to grant an award to make a deprived plaintiff 

whole." Id. Though, in that case, the court remanded the decision of the trial court for further 

consideration, it affirmed that denial of such interest could be "a proper exercise of the court's 

discretion." Id. In this case, the denial of statutory interest was indeed a proper exercise of the 

court's discretion. 

The purpose of statutory interest is "not to penalize the debtor, but to make the creditor 

whole for the lost use of his money." Jahn v. Kinderman, 351 Ill. App. 3d 15, 22 (2004), cited 

2 In Insureone, the Appellate Court considered the interest that accrues, per 735 ILCS 

5/2-1303, between the issuance of "any award, report or verdict" and "the time of entering 

judgment upon the same" and thus, though it was interpreting the statute entitled "Interest on 

Judgment", the Insureone court referred to such interest as "prejudgment" interest. 
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with approval in Insureone v. Hallberg, 2012 IL App (1st) 092385 (June 27, 2012) at *45. Since 

2004, the entire corpus of the Hy-Vee Holdback has been held in escrow by Chicago Title and 

Trust Company. Since 2004, the entire corpus of the Hy-Vee Holdback has been accruing 

interest at market rates. Thus, if Buyer is ultimately awarded Holdback, Buyer will be made 

whole. 

However, Buyer does not seek to be made whole through the application of statutory 

interest, but rather to collect a windfall due to the disparity between the statutory interest rate and 

the prevailing market rates. This is not an appropriate purpose for statutory post-judgment 

interest, and thus the decision of the trial court in denying the application of post-judgment 

interest was not an abuse of discretion. 

Further, the statute contemplates that tender, or the offer of tender, of the judgment 

amount, along with appropriate costs and interest, will "stop the further accrual of interest." 73 5 

ILCS 5/2-1303. This aspect of Section 2-1303 supports the conclusion that statutory interest 

functions "not to penalize the debtor, but to make the creditor whole for the lost use of his 

money." Jahn, 351 Ill. App. 3d at 22. While there appears to be no Illinois case law discussing 

whether a third-party holding of the judgment amount in an interest-bearing escrow account is 

sufficient tender under 2-1303, because the purpose of the statute is to compensate a judgment 

creditor for the lost use of his money during, inter alia, a pending appeal, an interest bearing 

escrow account should be deemed sufficient tender, because it serves the purpose of the statute. 

The Trial Court, in its discretion, could have determined that the holding of those funds in an 

escrow account was sufficient tender to obviate the need for accrual of statutory interest. 

"Determining when tender . . . is made is a finding of fact and thus entitled to great deference" 

and thus "the standard of review in this matter is whether the circuit court abused its discretion" 
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in its decision on whether to award statutory interest. Poliszczuk v. Winkler, 962 N.E.2d 610 (1st 

Dist. 2011) (attached hereto as Exhibit F). A reviewing court may affirm such a decision on any 

grounds of record. See People v. Johnson, 208 Ill.2d 118 (2003); Material Service Corp. v. 

Department of Revenue, 98 Ill.2d 382, 387 (1983); People v. York, 29 Ill.2d 68, 71 (1963) ("the 

question before a reviewing court is the correctness of the result reached by the trial court, and 

not the correctness of the reasoning upon which that result was reached.") 

Buyer also argues that declaratory actions, such as the action at issue, "are neither legal 

nor equitable, but are sui generis." Response at 40 (citing Zurich Ins. Co. v. Raymark Industries, 

Inc., 118 Ill. 2d 23, 57-58 (1987)). Such an argument supports the trial court's determination 

that no statutory post-judgment interest is required. In the Order, Defendant Chicago Title and 

Trust was "directed to disburse the Hy-Vee Holdback ($4,300,000.00) to Plaintiffs" (Order at 

25); this was an Order directing specific performance by a third party, Chicago Title and Trust, 

not the payment of a sum of money by Seller. Buyer has cited no authority for the notion that 

when a court orders specific performance by one party (here, Chicago Title and Trust), another 

party (Seller) should be held responsible for interest accruing on the value of that performance. 

Thus, because the purpose of statutory post-judgment interest is being served by the 

existing escrow arrangement, because an award of interest at a rate much higher than market 

would serve only to grant a windfall to Buyers, and because the Order is a judgment requiring 

specific performance by a third party, not monetary payment by Buyers, this court should affirm 

the order denying post-judgment interest as within the sound discretion of the trial court. 

CONCLUSION 

The paramount question before this Court on Seller's appeal is whether the trial court 

reasonably found that the $4.3 million Hy-Vee Holdover constitutes an enforceable award of 
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liquidated damages, as distinct from a disproportionate and unenforceable penalty. As 

demonstrated above, on this record, there is simply no reasonable way the trail court could have 

reached the legal conclusion that Buyer is entitled to the Hy-Vee Holdback for a breach, and in 

conformity with Jameson. A correct application of Jameson in the court below would have 

prevented the unjust, egregious, and abhorrent forfeiture at bar. The three prongs of the Jameson 

test are conjunctive. Thus, even if parties intend and agree to a disproportionate and punitive 

forfeiture as "liquidated damages," such agreement will not be enforced by an Illinois court. 

With respect to Buyer's appeal, because Buyers are protected from any loss arising from 

their use of the Holdback, should it ultimately be awarded to them, by the accrual of market-rate 

interest on the Holdback as it is held in escrow, the trial court was within its discretion in 

determining that no additional statutory interest was necessary or appropriate. 

For all of the above and foregoing reasons, Defendant-Appellants respectfully requests 

that the Order granting Plaintiff-Appellees' claim to the Holdback be reversed, and that the 

Order granting the Separate Appellees' motion be upheld. 
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Kent Maynard, Jr. 
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By: Kent Maynard, Jr., their Attorney 

Heather Nicole Koffman 
Attorney for Defendants-Appellees 
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OPINION 

ii 1 After being charged with eight counts of unlawful use of a weapon by a felon and one 
count ofbeing an armed habitual criminal, defendant Mario Lomax (defendant) filed motions 
to quash the arrest and suppress evidence claiming that the police did not have the authority 
to enter and search his home without a warrant. After the suppression hearing, the court 
granted defendant's motions. The State filed a motion to reconsider, which it later 
supplemented, and the court denied the State's motion. The State appeals. We reverse. 

i12 BACKGROUND 

ii 3 On May 7, 2009, the State charged defendant with eight counts of unlawful use of a 
weapon by a felon, pursuant to section 24-1.1 of the Criminal Code of 1961 (720 ILCS 5/24-
1.1 (A), (E) (West 2008)) and one count of being an armed habitual criminal, pursuant to 
section24-1.7(a) (720 ILCS 5/24-1.7(a) (West2008)). Defendant subsequently filed motions 
to quash arrest and suppress evidence on October 22, 2009, arguing that his right to 
protection from unlawful searches and seizures, pursuant to the fourth amendment of the 
United States Constitution and article I, section 6, of the Illinois Constitution, had been 
violated. U.S. Const., amend. IV; Ill. Const. 1970, art. I, § 6. The court held a suppression 
hearing on June 29, 2010, at which Chicago police officer Andrew Thomas gave the 
following testimony. 

ii 4 I. Officer Thomas's Testimony 

ii 5 Officer Thomas testified that, on April 25, 2009, he and his partner were directed to a 
"two flat multiunit" building on South Wells Street in response to multiple calls to 911 from 
citizens claiming that gunshots had been heard. Officer Thomas testified that his incident 
report did not state whether the 911 calls had provided a specific unit number at the South 
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Wells address, but he testified that the calls had specifically stated that the shots had been 
fired in and around the "first floor rear" unit of the building. Officer Thomas testified that 
the calls stated that people had heard shots fired both inside and outside of the first- floor rear 
unit and that a door to the first-floor rear unit had been loudly slammed. The officer further 
testified that none of the calls had identified a shooter. Officer Thomas testified that the 911 
dispatcher continued receiving calls after Officer Thomas and his partner began driving 
toward the South Wells Street address. Officer Thomas testified that he and his partner tried 
to arrive at the building as quickly as possible and that they arrived at the building within two 
to three minutes after receiving the first dispatch call. Officer Thomas described this as a 
fairly quick response time. Officer Thomas testified that he and his partner were concerned 
about the serious nature of the calls and that they knew that they needed to arrive at the 
address as quickly as possible because people might be hurt or in danger. 

ii 6 Officer Thomas testified that, upon arriving at the building, he and his partner 
approached the door to defendant's apartment, which was the "first floor rear" unit, and he 
knocked and announced that he and his partner were Chicago police officers. A child 
between the ages of two to four answered the door, and the officers observed an area inside 
the apartment. Officer Thomas testified that he observed two adult women and three small 
children. When asked about the children's ages, Officer Thomas testified that he could not 
determine exactly how old they were, but speculated that they were most likely between the 
ages of two to four. 

ii 7 Officer Thomas testified that he told the five individuals to exit the apartment without 
asking them any questions. Immediately after they exited, Officer Thomas observed 
defendant and told him to exit the apartment. Officer Thomas testified that he told the 
occupants to exit the apartment because of the serious nature of the call. Officer Thomas did 
not observe anyone inside the apartment who was in distress, injured, or in need of medical 
attention and did not observe any contraband. Officer Thomas and his partner entered the 
apartment to perform a "visual safety check" to ensure that no one had been shot. There is 
no issue that the subject apartment belonged to defendant. 

ii 8 The officers searched the bedrooms, bathroom, and main room of the apartment. Officer 
Thomas testified that in his search of one of the bedrooms, he observed body armor, a pistol 
holster, pistol belt, and pistol ammunition. Officer Thomas testified that his partner told him 
that he observed a pistol in the main room of the apartment. Defendant was then taken into 
custody as the officers conducted a search of the outside of the building. Officer Thomas 
testified that he observed four spent shell casings on the ground outside of defendant's 
apartment. 

ii 9 Officer Thomas admitted that he and his partner did not have a warrant to search the 
apartment and did not receive consent to enter or search the apartment. Officer Thomas 
testified that he ordered the occupants to exit the apartment and then conducted a search 
without a warrant because of the serious nature of the 911 calls. He testified that he was 
worried that someone inside may have been shot and in need of aid. He testified that he 
conducted the search pursuant to public safety concerns, and that because the police 
department had received numerous calls complaining of shots fired, he was concerned that 
someone was hurt. 
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ii 10 The trial court granted defendant's motions to suppress evidence and quash the arrest. 
The trial court found that the officers failed to ask the occupants any questions about whether 
they had made the 911 calls or if anything was wrong before entering the apartment. The trial 
court further found that the entry was improper because the officers did not receive consent 
to enter from any occupant, nor did they immediately observe any evidence that an 
emergency was in progress or that anyone was in distress. The trial court stated that multiple 
calls to 911 were not enough to allow police officers to conduct warrantless searches of 
drawers and crawl spaces. The trial court further stated: "So the officer says he responds to 
a call of shots fired. Maybe it's a legitimate call, maybe not. There are a number of calls that 
talk about reports coming from [the address]. At least one of them is more specific according 
to the Officer's testimony. One takes him directly to the apartment in which the defendant 
is located. Based upon this number of calls, it's now okay for the police to go through your 
underwear drawer. Let's search. Who knows. Because we have got this call. ***And maybe 
somebody is in the crawl space." Later, at the reconsideration hearings, the prosecutor 
offered to proffer that, if Officer Thomas were called to testify, he would testify that he and 
his partner did not search through drawers or crawl spaces. The trial court further found that 
the children, at most, acquiesced to the officers' command to exit the apartment. The trial 
court concluded that the officers' actions did not appropriately meet the balance of interests 
required to allow a warrantless entry and search, in light of the factual situation presented in 
the case. 

ii 11 II. Reconsideration Hearings 

ii 12 On July 26, 2010, a hearing was held, and the State requested leave to file a motion to 
reconsider the court's rulings on the motions to quash the arrest and suppress evidence. The 
trial court found that the police had no basis for selecting defendant's apartment based upon 
the evidence provided at the suppression hearing, because Officer Thomas and the parties 
had described the building as "multi unit." Based upon the use of that term, the trial court 
concluded that it had been led to believe that the building contained at least 12 units. 1 The 
trial court reviewed the hearing transcript and concluded the police had no reason for 
selecting the first-floor rear apartment based on Officer Thomas' s description of the building. 
The trial court did not address the fact that Officer Thomas testified that callers had identified 
the first-floor rear unit as the location of the complained of gunshots. 

ii 13 In response, the State produced a photograph purportedly of the building to show that the 
police were justified in determining that defendant's apartment was the one referred to as the 
"first floor rear" unit in the 911 calls. Upon viewing the photograph, the trial court admitted 
that the building's layout was different than it had been led to believe based on Officer 
Thomas' s testimony. The trial court criticized the use of the term "multi unit" by Officer 
Thomas and stated that Officer Thomas should have used the term "two-flat" without adding 
"multiunit." The trial court stated that knowing the building's layout made a "world of 
difference" to its decision regarding the officers' selection of defendant's apartment. 

1 As we noted, Officer Thomas testified that the building was a "two flat multi unit" building. 
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However, the trial court pointed out that the photograph was not in evidence and could not 
be considered in the motion for reconsideration. 

ii 14 The State filed its motion after the hearing, and on August 20, 2010, the State filed a 
supplemental motion to reconsider. Both the State's original and supplemental motions to 
reconsider were predicated on the emergency aid exception to the warrant requirement of the 
fourth amendment to the United States Constitution and article 1, section 6 of the Illinois 
Constitution. On August 23, 2010, the State argued its motion to reconsider, claiming that 
the emergency aid exception applied to the search in this case. The State argued that the 911 
calls provided a sufficient, objective belief that an emergency was in progress, necessitating 
immediate police response, and that the unit where the emergency existed was the first-floor 
rear unit that belonged to defendant. The State argued that the emergency aid exception 
exists because if immediate police action will prevent injury or death to citizens, that 
consideration will outweigh the "inconvenience" ofwarrantless police entry into a residence. 
The State argued that Officer Thomas and his partner were justified in believing that their 
entry into defendant's residence was necessary to prevent injury or death. The State further 
argued that the officers only conducted a plain view search of the apartment and that the 
officers did not look in any drawers, crawl spaces, or other closed-off locations, and that 
everything in plain view is admissible under the emergency aid exception. The State offered 
to proffer that, if Officer Thomas were called to testify at trial, he would testify that neither 
he nor his partner opened any drawers or crawl space doors. 

ii 15 The trial court found that the testimony of Officer Thomas was inconclusive about why 
he and his partner chose to only investigate defendant's apartment to the exclusion of the 
other apartments. The trial court therefore found no "objective basis" for the police to select 
defendant's apartment and denied the State's motion. The trial court found that an objective 
basis could have been established simply by asking the occupants questions before ordering 
them to vacate the apartment. The trial court further found that, although it appreciated the 
need for the police to act promptly when responding to 911 calls, allowing the police to 
conduct a warrantless search of a dwelling based upon the information available to the 
officers in this case would not be "good law." The trial court also doubted whether a 
response time of two to three minutes could be considered "prompt." The State appeals. 

ii 16 ANALYSIS 

ii 17 On appeal, the State claims that the officers' actions were justified by the emergency aid 
exception to the warrant requirement and that the trial judge made improper findings of fact. 

ii 18 I. Standard of Review 

ii 19 In reviewing a trial court's ruling on motions to suppress evidence and quash arrest, a 
reviewing court must consider questions of both law and fact. People v. Jones, 215 Ill. 2d 
261, 267 (2005). Findings of historical fact may only be overturned if such findings run 
counter to the "manifest weight of the evidence." Jones, 215 Ill. 2d at 268. "A judgment is 
against the manifest weight of the evidence only when an opposite conclusion is apparent or 
when findings appear to be unreasonable, arbitrary, or not based on evidence." Bazydlo v. 
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Volant, 164 Ill. 2d 207, 215 (1995). This deferential standard of review exists because the 
trial court is in a superior position to determine and weigh the credibility of the witnesses, 
observe witnesses' demeanor, and resolve conflicts in their testimony. Jones, 215 Ill. 2d at 
268. The reviewing court is free to make its own assessment of the facts when drawing legal 
conclusions on the issues presented. Jones, 215 Ill. 2d at 268. Therefore, this court reviews 
de novo the ultimate question of whether or not the motions to quash arrest and suppress 
evidence should have been granted. Jones, 215 Ill. 2d at 268. De novo consideration means 
we perform the same analysis that a trial judge would perform. Khan v. BDO Seidman, LLP, 
408 Ill. App. 3d 564, 578 (2011). 

i-f 20 II. The Trial Court's Factual Fin dings 

i-f 21 The State argues that certain factual findings by the trial court run contrary to the 
manifest weight of the evidence and must be reversed. Specifically, the State argues that the 
trial court based its decision in part on the belief that the police officers searched through 
drawers and crawl spaces at defendant's apartment and that the police had no reason to select 
defendant's apartment as the source of the gunshots. 

i-f 22 At the suppression hearing, the trial court remarked that at least one of the 911 calls led 
Officer Thomas "directly to the apartment in which the defendant is located." Months later, 
at the hearing during which the State petitioned for leave to file its motion to reconsider, the 
trial court found that it had "failed to hear any objective basis for concluding that the call for 
service was directed to the apartment that the officer directed the occupants out of." The 
court did not reconcile this finding with its previous statement that Officer Thomas testified 
that at least one call directed them to defendant's apartment; the court did not find the 
officer's testimony unreliable nor did it acknowledge its previous finding. 

i-f 23 At the suppression hearing, the trial court restated the facts of the case and included a 
statement that the police went through drawers and looked in crawl spaces when there is 
nothing in the record to support this finding. Nothing in the record suggests that the police 
officers did anything more than perform a plain view safety search. There is no evidence in 
the record that the police opened up any drawers or crawl spaces. The record is not very 
informative about the extent of the officers' search, but the only indication in the record that 
suggests drawers and crawl spaces had been searched comes from the trial court's erroneous 
factual findings. Neither party ever argued that anything beyond a plain view search had 
occurred. The trial court had no reason to rely on a finding of fact that the court assumed 
without evidentiary support. See Wade v. City of North Chicago Police Pension Board, 226 
Ill. 2d 485, 507-08 (2007) (finding that the trial court's conclusions regarding the credibility 
of an expert witness were against the manifest weight of the evidence because the witness' 
conclusions were not based upon "relevant, material evidence that was key under the 
circumstances of the case" (internal quotation marks omitted)). 

i-f 24 The dissent finds that the trial court's statement at the first hearing about going through 
drawers and crawl spaces was nothing more than a hypothetical statement. Infra i-f 90. 
However, at the reconsideration hearing, the prosecutor offered to proffer that Officer 
Thomas, if called to testify, would specifically deny searching through drawers and crawl 
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spaces because the State believed that the trial court did rely on such a finding. In effect, the 
prosecutor was attempting to correct an erroneous factual finding. There was no reason for 
a proffer to correct a hypothetical. In addition, the record indicates that the trial court 
misunderstood the layout of the South Wells building and how Officer Walker was directed 
to the first-floor rear apartment. A reasonable person could conclude that the trial court 
misunderstood other parts of Officer Walker's testimony as well. 

ii 25 For these reasons, we find that the trial court's factual findings were against the manifest 
weight of the evidence and we will review the denial of the motions de novo. 

ii 26 III. The Emergency Aid Exception 

ii 27 The fourth amendment to the United States Constitution secures the right of citizens to 
be "secure in their persons, houses, papers, and effects against unreasonable searches and 
seizures." (Emphasis added.) U.S. Const., amend. IV; see also Elkins v. United States, 364 
U.S. 206, 213 (1960) (holding that the fourth amendment applies to state officials through 
the fourteenth amendment). The central requirement of fourth amendment analysis is 
reasonableness. Illinois v. McArthur, 531 U.S. 326, 330 (2001 ). Specifically, courts must 
examine whether the totality of the circumstances surrounding the particular invasion of the 
citizen's person or property was reasonable. Jones, 215 Ill. 2d at 268. The United States 
Supreme Court has held that the fourth amendment establishes "rules and presumptions 
designed to control conduct of law enforcement officers" which may violate citizens' rights 
against improper search and seizure. Jones, 215 Ill. 2d at 269 (quoting McArthur, 531 U.S. 
at 330). 

ii 28 Generally, a search is unreasonable if it is not done pursuant to a warrant supported by 
probable cause. Jones, 215 Ill. 2d at 268. However, exceptions to the warrant requirement 
exist, and the totality of circumstances can render a warrantless search reasonable under the 
fourth amendment. McArthur, 531 U.S. at 330. When determining whether a warrantless 
search is reasonable, courts must balance the legitimate promotion of government interests 
against the intrusion of fourth amendment principles. Jones, 215 Ill. 2d at 269; People v. 
Ramos, 353 Ill. App. 3d 133, 148 (2004). See also United States v. Knights, 534 U.S. 112, 
121 (2001) (holding that lower standards than those normally required by the fourth 
amendment are allowed when the balancing of government and private interests makes such 
lessened standards reasonable). 

ii 29 One example of a search for which a warrant is not required is a search made pursuant 
to the emergency aid exception, which allows police to enter and search a home without a 
warrant in emergency situations. United States v. Venters, 539 F.3d 801, 806-07 (7th Cir. 
2008). The Illinois Appellate Court for the Second Judicial District has used a two-step2 test 

2The test, as created by People v. Griffin, 158 Ill. App. 3d 46 (1987), initially utilized a 
three-prong test, but the third prong, stating that the search must not be primarily motivated by an 
intent to arrest and seize property, was found unconstitutional by the United States Supreme Court 
in Brigham City v. Stewart, 547 U.S. 398, 404-05 (2006) (see People v. Ferra!, 397 Ill. App. 3d 697, 
705 n.3 (2009)). 
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for determining whether the exception applies. People v. Ferra!, 397 Ill. App. 3d 697, 705 
(2009) (citing People v. Griffin, 158 Ill. App. 3d 46, 50-51 (1987)). First, the police must 
have "reasonable grounds" to believe there is an emergency at hand; and second, the police 
must have some reasonable basis, "approximating probable cause," associating the 
emergency with the area to be searched or entered. Ferra!, 397 Ill. App. 3d at 705 (citing 
Griffin, 158 Ill. App. 3d at 50-51). The reasonableness of the officers' beliefs as to the 
existence of an emergency is determined by the totality of the circumstances known to the 
officer at the time of entry. Ferra!, 397 Ill. App. 3d at 705 (citing Griffin, 158 Ill. App. 3d 
at 51 ). The United States Supreme Court has held that emergency situations include instances 
when someone may be injured or threatened with injury. See Michigan v. Fisher, _U.S. 
_, 130 S. Ct. 546, 548 (2009) (percuriam) (quoting Brigham Cityv. Stuart, 547 U.S. 398, 
403, 126 S. Ct. 1943, 1947 (2006)). 

ii 30 A. Reasonable Grounds to Believe an Emergency Exists 

ii 31 In this case, the police certainly meet the "reasonable grounds to believe an emergency 
exists" prong of the test. The officers had been notified of multiple calls to 911 complaining 
of "shots fired" in an apartment at the South Wells building. "A 911 call is one of the most 
common-and universally recognized-means through which the police and other emergency 
personnel learn that there is someone in a dangerous situation who urgently needs help." 
United States v. Richardson, 208 F .3d 626, 630 (7th Cir. 2000). The defendant in Richardson 
argued that a 911 call, by itself, cannot justify the emergency aid exception to the warrant 
requirement, because 911 calls may be fraudulent or unreliable. Richardson, 208 F .3d at 629-
30. However, the court found that this argument was too broad, because of the importance 
of 911 calls in alerting police to real emergencies. Richardson, 208 F.3d at 630. The court 
held that it would not "exclude the possibility of a case in which it would be objectively 
unreasonable for a police officer to rely on a 911 call" to create the objective belief that an 
emergency exists; but based upon the facts in the record, the court concluded that the police 
were justified in entering the defendant's home. Richardson, 208 F.3d at 631. Here the 911 
calls were many and one even designated the unit as the first "first floor rear" unit when there 
were only two units on the first floor. 

ii 32 In United States v. Elder, the United States Court of Appeals for the Seventh Circuit held 
that a warrantless search made pursuant to an anonymous 911 call was reasonable under the 
fourth amendment. United States v. Elder, 466 F.3d 1090 (7th Cir. 2006). In Elder, an 
unidentified man dialed 911 and told the police that he believed he was observing people 
involved with methamphetamine production or distribution. Elder, 466 F .3d at 1090. The 
caller never identified himself or the suspected perpetrators, and he hung up abruptly. Elder, 
466 F .3d at 1090. When officers arrived at the caller's address, they observed that the lights 
and the television were on by looking through the window, but no one answered when they 
knocked on the door. Elder, 466 F .3d at 1090. The Seventh Circuit held that the police could 
not have known whether the caller was in danger or injured unless they entered the home to 
perform an investigation. Elder, 466 F.3d at 1090-91. The court held that the belief that the 
caller was injured or in danger was reasonable because violence associated with the drug 
trade "created a possibility that violence had been done" or that the caller was being held 
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hostage at gun- or knife-point. Elder, 466 F .3d at 1091. The court found that the totality of 
these circumstances was enough to create a reasonable belief that an emergency existed, 
allowing for a warrantless search. Elder, 466 F .3d at 1091. 

ii 33 Defendant cites People v. Feddor to argue that, because no one observed any injuries 
prior to the police entering the apartment, the police could not have had a reasonable belief 
that an emergency existed. People v. Feddor, 355 Ill. App. 3d 325 (2005). However, the 
nature of the emergency at issue in F eddor is much different than that present in the case 
before this court. In Feddor, the police received a call informing them of a motor vehicle 
accident and that one of the vehicles had fled the scene. Feddor, 355 Ill. App. 3d at 327. The 
caller had followed the vehicle and reported that the driver, who was identified as the 
defendant, returned to his home located one-quarter of a mile from the accident site and 
pulled into his garage and closed the door. Feddor, 355 Ill. App. 3d at 327. The witness 
reported that the vehicle was badly damaged and that the driver had been "hanging out of the 
vehicle" as he was driving. Feddor, 355 Ill. App. 3d at 327. The police arrived at the driver's 
house, rang the doorbell, and received no answer. Feddor, 355 Ill. App. 3d at 327. The police 
waited 10 minutes for a third officer to arrive, then after conferring with that officer, called 
the fire department. Feddor, 355 Ill. App. 3d at 327. When a fire truck and ambulance 
arrived, the police forcibly entered the residence and arrested the driver for driving under the 
influence of alcohol. Feddor, 355 Ill. App. 3d at 327. 

ii 34 The court in Feddor found that the facts did not support a reasonable belief that an 
emergency existed. Feddor, 355 Ill. App. 3d at 331. The court summarized the facts known 
to the police as follows: the police knew that the defendant had been in an accident, that he 
had driven himself home, that the caller had not noticed anything physically wrong with the 
defendant, and that the defendant did not answer his door. Feddor, 355 Ill. App. 3d at 331. 
Based upon these facts, the court concluded that the police could not reasonably believe an 
emergency was occurring. Feddor, 355 Ill. App. 3d at 327. Nothing would reasonably 
suggest to the police that the defendant required immediate aid to "safeguard his [physical] 
well-being." Feddor, 355 Ill. App. 3d at 327. 

ii 35 Further, the police officers waited for 10 minutes at defendant's home before requesting 
aid from the fire department. Feddor, 355 Ill. App. 3d at 327. This fact strongly suggests that 
the police did not believe an emergency situation existed; it is reasonable to conclude that 
the fire department was called because of the probability of their need after the police broke 
into defendant's home. See People v. Koester, 341 Ill. App. 3d 870, 875 (2003) (holding that 
because the po lice officers waited for half an hour before entering the defendant's residence, 
their testimony that they believed an emergency situation existed was placed into doubt). 
Although the standard is objective, rather than subjective, the fact that the police waited 
indicates that the officers did not have a belief, objective or subjective, that they were 
responding to an emergency situation. In an emergency, some person is in need of immediate 
aid. Feddor, 355 Ill. App. 3d at 331. Waiting 10 minutes undermines the purpose of the 
emergency aid exception because in that time, the emergency could pass. 

ii 36 In contrast, the police in the case at bar had been informed of multiple calls to 911 
complaining that gunshots had been fired in an apartment at the South Wells building. One 
of the calls had specified that the shots came from the first-floor rear unit. Although the 
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police had no specific details about the identity or appearance of either the shooter or any 
potential victim, the probability that someone had been shot was sufficient to create a 
reasonable belief that an emergency existed. The police responded to the facts available to 
them, which led them to reasonably infer that an emergency was in progress. In addition, the 
police in this case responded immediately. Unlike in Feddor or Koester, the police arrived 
at the building as quickly as possible and immediately entered defendant's home shortly 
thereafter. 

ii 37 Defendant's use of Feddor to argue that the amount of facts known to police determines 
the reasonableness of the belief of the existence of an emergency misconstrues the case's 
holding. Feddor, 355 Ill. App. 3d at 331 (holding that the totality of the facts presented in the 
case did not support the finding of an emergency situation). The number of facts available 
to the police is important; however, each case is decided by the totality of its own unique 
facts. Feddor, 355 Ill. App. 3d at 331-32. Contrast Feddor, in which the police received a 
plethora of facts from a witness who had called 911, with Hanson v. Dane County, in which 
the only facts known to the police were that a 911 call had been made, but before the caller 
could say anything, the line went dead, and all attempts by the 911 dispatcher to reestablish 
contact with the caller were unsuccessful. Hanson v. Dane County, 608 F.3d 335, 337 (7th 
Cir. 2010). In Hanson, police officers arrived at the location where the call was made, 
entered the residence without permission, and questioned the four occupants. Hanson, 608 
F.3d at 337. The police learned that the caller had been attacked by her husband and 
proceeded to arrest the husband. Hanson, 608 F .3d at 33 7. However, the caller refused to 
press charges and the case was dismissed. Hanson, 608 F .3d at 33 7. The attacker proceeded 
to sue the county for violation of his fourth amendment rights, but the United States Court 
of Appeals for the Seventh Circuit found that the warrantless entry fell under the emergency 
aid exception. Hanson, 608 F.3d at 337-38. 

ii 3 8 The court reasoned that because the lack of an answer to a dispatcher's attempts to return 
a 911 call implies that the caller is unable to pick up the phone, which is often due to injury, 
threat of violence, or a medical emergency, the 911 call provided the officers with probable 
cause to enter the residence. Hanson, 608 F .3d at 33 7. The court found that other reasons for 
a caller failing to respond exist, such as a child dialing 911 by accident or someone calling 
911 on a cellular phone that had been set to "silent," and who thus did not realize that the 
dispatcher was attempting to call back, but concluded that an unanswered return call is 
sufficient to create the reasonable belief that an emergency situation exists. Hanson, 608 F .3d 
at 337-38. Clearly, the number of facts known to police may be important, but it is the 
content of the facts that is most important. 

ii 39 Multiple calls to 911 complaining that people overheard gunshots being fired created a 
reasonable belief that an emergency situation existed at the first-floor rear unit of the South 
Wells building and that someone was in need of aid. Defendant's arguments to the contrary, 
which are that the police could not be sure whether or not the sounds were in fact gunshots 
and that none of the calls were made by anyone who had physically observed a gun, if 
accepted, would frustrate the purpose of the 911 emergency system. As the Seventh Circuit 
found in Hanson, multiple reasons exist as to why no one who had observed a gun had called 
911. Hanson, 608 F.3d at 337. If someone had been shot and was in need of medical 
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attention, he or she might not be able to operate a phone. Hanson, 608 F .3d at 33 7. 
Furthermore, anyone else in the apartment might have been afraid to call 911 because of 
threats of physical violence from the person holding the gun. Hanson, 608 F.3d at 337. 

ii 40 The reasonableness prong of the test is determined by the totality of the circumstances 
known to the officer at the time of entry. Ferra!, 397 Ill. App. 3d at 705 (citing Griffin, 158 
Ill. App. 3d at 51 ). The United States Supreme Court has cautioned courts against second
guessing the police's assessment of the situation. Ryburn v. Huff, _U.S. _, _, 132 
S. Ct. 987, 992 (2012) (per curiam). Police officers often must make split-second decisions, 
without the benefit of immediate hindsight, in situations that are often " 'tense, uncertain, 
and rapidly evolving.'" Ryburn, _U.S. at _, 132 S. Ct. at 992 (quoting Graham v. 
Connor, 490 U.S. 386, 396-97 (1989)). 

ii 41 The dissent finds that the officers' belief that an emergency existed was not objectively 
reasonable because the officers did not see anyone injured from their vantage point from 
outside the apartment, nor did they see physical evidence of a disturbance until after they 
entered the apartment. Infra ii 88. 

ii 42 In support, the dissent cites to People v. Mario T., 376 Ill. App. 3d 468 (2007). Infra 
ii 100. In Mario T., the police received a call stating that three males were breaking into a 
vacant unit on the second floor of a building. Mario T., 376 Ill. App. 3d at 469. Upon 
arriving at the second floor of the building, the responding officers observed four males 
"loitering" in the hallway. Mario T., 376 Ill. App. 3d at 469. One of the responding officers 
observed the four males for "a 'few seconds' "then decided to conduct field interviews to 
determine whether they lived in the building. Mario T., 376 Ill. App. 3d at 469. When the 
officer learned that the males did not live in the building, she patted the defendant down to 
determine whether he was armed. Mario T., 376 Ill. App. 3d at 469. The officer claimed that 
she feared for her safety because the building was known as an area of high drug and gang 
activity, and her experience as a police officer taught her that people involved with drugs and 
gangs were often armed. Mario T., 376 Ill. App. 3d at 469. This court noted that there was 
nothing in the record to indicate that the police observed whether any apartment doors were 
ajar or showed damage indicative of a break-in. Mario T., 376 Ill. App. 3d at 474. This court 
ultimately concluded in Mario T. that the police's lack of an investigation into whether the 
calls were legitimate strongly indicated that the stop and frisk was improper. Mario T., 376 
Ill. App. 3d at 476. 

ii 43 The facts presented in the case at bar are distinguishable from the facts in Mario T. Here, 
the calls reported that the shots were heard from a specific apartment. Thus, the officers 
would not be able to corroborate the facts of the 911 calls until they were inside the 
apartment. This was truly an emergency aid exception to the warrantless search. See Elder, 
466 F.3d at 1090-91 (holding that police officers could not have known whether a caller to 
911, who complained of methamphetamine at an address and hung up abruptly, was safe 
until after they entered the residence located at the address). Unlike a break-in, which would 
show signs of damage to the door of the broken-into apartment, if someone had been shot 
inside defendant's apartment, the police could not know the extent of the emergency until 
they had conducted a search inside the apartment. Mario T., 376 Ill. App. 3d at 474; Elder, 
466 F.3d at 1090-91. To hold that the police could not enter an apartment to search for 
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gunshot victims when multiple 911 calls informed them that gunshots had been heard inside 
the apartment would undermine the purpose of the 911 system and unreasonably delay 
medical attention to people in need of immediate assistance. 

i-f 44 The dissent cites to People v. Simmons, 210 Ill. App. 3d 692 (1991) (infra i-f 91), for the 
proposition that the State has the burden of showing legal justification for a warrantless 
search if the defendant "was doing nothing unusual at the time of search." Simmons, 210 Ill. 
App. 3d at 699. Simmons is factually distinguishable from the instant case because it did not 
involve an emergency situation. Police officers in Simmons executed a search warrant 
authorizing them to search (1) a particular location and (2) an unidentified black male, 
described as approximately 5 feet 8 inches and 180 pounds, with brown hair, brown eyes, a 
medium complexion, and approximately 22 years of age. Simmons, 210 Ill. App. 3d at 694. 
The warrant authorized the police to search for cocaine and paraphernalia associated with the 
use and sale of cocaine. Simmons, 210 Ill. App. 3d at 694. With the exception of a four-inch 
discrepancy in height, the physical description fit the defendant. Simmons, 210 Ill. App. 3d 
at 695. However, the appellate court found that the description would fit a large number of 
black males because most black men have brown eyes and brown hair. Simmons, 210 Ill. 
App. 3d at 698. When the police executed the search, there were other black males present 
with defendant, and the appellate court found that the State presented no evidence to explain 
why the officers chose to search the defendant rather than the other men present. Simmons, 
210 Ill. App. 3d at 698. The warrant was found to be too general to support a search of the 
defendant. Simmons, 210 Ill. App. 3d at 698. 

i-f 45 In Simmons, the State argued that, even if the warrant was too general to support the 
search of the defendant, the police were authorized to make a warrantless search based on 
probable cause to prevent the disposal or concealment of the cocaine described in the 
warrant. Simmons, 210 Ill. App. 3d at 699. The appellate court stated that warrantless 
searches are per se unreasonable, and the State has the burden of proving a connection 
between the searched individual and the premises or that independent probable cause existed 
to search the person on the premises. Simmons, 210 Ill. App. 3d at 699. The appellate court 
found that defendant was not an occupant of the premises, so the State was required to prove 
independent probable cause to justify the search. Simmons, 210 Ill. App. 3d at 700. The 
appellate court ultimately concluded that the State presented no evidence to establish 
independent probable cause to search the defendant; there was no contraband in open view 
and the defendant did not act suspiciously and he cooperated with police. Simmons, 210 Ill. 
App. 3d at 700. 

i-f 46 Contrast Simmons with the case at bar, in which the police received multiple calls to 911 
claiming that gunshots had been fired in a particular location. In this case, the police were 
responding to an emergency situation, which creates an exception to the prohibition against 
warrentless searches. Venters, 539 F.3d at 806-07. The State presented evidence of multiple 
calls to 911 complaining of gunshots, at least one of which specified that the shots were 
heard inside defendant's apartment. This evidence was sufficient to create the reasonable 
belief that an emergency situation necessitating a fast response existed. Richardson, 208 F .3d 
at 630 (holding that the 911 system "fits neatly with the central purpose of the exigent 
circumstances (or emergency) exception to the warrant requirement" because it informs 
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police of people in need of immediate assistance); Hanson, 608 F .3d at 33 7 (holding that 
when police receive a call to 911 and the person on the other end cannot respond, that is 
sufficient to create the reasonable belief that an emergency exists, despite the fact that 
nonemergency reasons for the lack of a response exist as well). For these reasons, we do not 
find the cases cited by the dissent to be persuasive. 

ii 4 7 Based upon the totality of the circumstances known to the officers at the time, namely, 
that multiple people had dialed 911 complaining of hearing gunshots, it was reasonable to 
believe that someone had in fact fired a gun. See Ferra!, 397 Ill. App. 3d at 705. Because it 
is reasonable to conclude that someone might have been injured from the gunshot, an 
emergency situation existed. Fisher, _U.S. at _, 130 S. Ct. at 548. Police must be 
allowed to respond to emergencies in which someone may have been or is about to be 
injured. The multiple 911 calls created a reasonable belief that someone had been shot and 
was in need of assistance. Therefore, we find that the first prong of the test has been satisfied. 

ii 48 B. Probable Cause 

ii 49 The second prong requires that police have a reasonable basis, akin to probable cause, 
associating the emergency with the area to be searched or entered. Ferra!, 397 Ill. App. 3d 
at 705. Probable cause exists when "the totality of the facts and circumstances known to the 
officers is such that a reasonably prudent person would believe that the suspect is committing 
or has committed a crime." People v. Montgomery, 112 Ill. 2d 517, 525 (1986). When 
determining whether probable cause exists, courts look to whether there was a probability 
of criminal behavior, rather than proof beyond a reasonable doubt. People v. Garvin, 219 Ill. 
2d 104, 115 (2006). Courts need not use rigid metrics for determining whether probability 
of criminal behavior existed, but instead must examine" 'factual and practical considerations 
of everyday life on which reasonable prudent men, not legal technicians, act.' " (Internal 
quotation marks omitted.) People v. Wear, 229 Ill. 2d 545, 564 (2008) (quoting People v. 
Love, 199 Ill. 2d 269, 279 (2002)). 

ii 50 The United States Court of Appeals forthe Eleventh Circuit has held that probable cause 
in an emergency situation is based upon a desire to locate potential victims and ensure their 
safety, rather than a reasonable belief that a search will disclose evidence of criminal 
activities. United States v. Holloway, 290 F.3d 1331, 1337-38 (11th Cir. 2002). The court 
held that, in an emergency situation, probable cause may be satisfied when officers 
reasonably believe that someone is in danger. Holloway, 290 F.3d at 1338. 

ii 51 The facts of Holloway are similar to the facts of the case before us. In Holloway, the 
police received multiple 911 calls reporting that people had heard gunshots and arguments 
at a given address. Holloway, 290 F.3d at 1332. The police arrived at the address, observed 
two people sitting on the porch, and, "[d]ue to the high-risk nature of the 911 call," one 
officer drew his service weapon as he exited his vehicle. Holloway, 290 F.3d at 1332. The 
police officers secured the residents in handcuffs, but did not question them, then proceeded 
to search the residence for firearms and gunshot victims. Holloway, 290F.3dat1332-33. The 
search revealed a shotgun and spent shells. Holloway, 290 F .3d at 1333. 

ii 52 The Eleventh Circuit concluded that the search did not violate the fourth amendment 
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because the officers were operating under a belief that an emergency existed and someone 
may have been shot and in need of medical attention. Holloway, 290 F .3d at 1338. The court 
made special mention of the fact that the 911 call was anonymous and that the United States 
Supreme Court had previously held that an anonymous tip, by itself, was unreliable. 
Holloway, 290 F.3d at 1338 (citing Florida v. J.L., 529 U.S. 266 (2000)). The Eleventh 
Circuit pointed out that the call in J.L. did not report an emergency, but instead merely 
reported that an individual had been observed carrying a firearm, an act of general 
criminality. Holloway, 290 F.3d at 1338 (citingJ.L., 529 U.S. at 268). The Eleventh Circuit 
reasoned that this was different from an anonymous report of a gun actually being fired, 
which was the situation in Holloway. Holloway, 290 F.3d at 1338-39. The Eleventh Circuit 
pointed out that the Supreme Court anticipated that an ongoing emergency was 
distinguishable from "general criminality." Holloway, 290F.3dat1338-39. InJ.L., the Court 
held that, had the caller reported someone carrying a bomb, the emergency exception would 
have been triggered. Holloway, 290 F.3d at 1338-39 (citing J.L., 529 U.S. at 273-74). See 
also United States v. Whitaker, 546 F .3d 902, 909-10 (7th Cir. 2008) (holding that a report 
of an ongoing emergency is sufficient to create probable cause to detain someone and is 
distinguishable from J.L. ). 

ii 53 The facts of the case at bar, similar to those in Holloway, also established probable cause 
for the officers to search the defendant's home. The police had received multiple 911 calls 
complaining that the callers had heard gunshots at the South Wells building. One such call 
specifically stated that the shots were heard from the first-floor rear apartment. The calls 
created the reasonable belief in the officers that criminal activity had occurred in the first
floor rear apartment of the South Wells building and that someone inside the apartment could 
be seriously injured. See Holloway, 290 F.3d at 1338 (holding that probable cause may be 
established by a reasonable belief that someone is in danger). Responding to the call, the 
police entered the apartment for the express purpose of performing a safety check to ensure 
that no one had been injured or was in need of medical assistance. 

ii 54 Defendant's arguments that the police did not know whether or not they had entered the 
correct apartment and that the officers had never observed defendant fire a gun are deemed 
forfeited because defendant cites no authority to support these arguments. The Illinois 
Supreme Court requires that parties to an appeal support their arguments with citation to 
authority when they submit briefs. Ill. S. Ct. R. 341(h)(7) (eff. July 1, 2008). Failure to do 
so amounts to a waiver of the argument. People v. Samba, 197 Ill. App. 3d 574, 585-86 
(1990); People v. Trimble, 181 Ill. App. 3d 355, 356-57 (1989) (holding that a party's failure 
to cite authority would place too great a burden on the reviewing court, forcing it to do the 
party's research and advocacy in addition to judging the arguments' merits). 

ii 55 Regardless of defendant's failure to support his arguments with authority, defendant's 
arguments against a finding of probable cause are not persuasive. Defendant argues that the 
police could not have known which apartment to approach, claiming that no caller had given 
a specific unit number. However, evidence shows that one caller had identified the "first 
floor rear" apartment, which adequately described the placement of defendant's apartment 
within the building. 

ii 56 Defendant also argued that, even under emergency circumstances, ifthe police did not 

-14-



know the specific apartment number from which the gunshots had originated, the police 
officers would be prohibited from performing a door-to-door search within the building. 
However, that was not the situation in this case. Officer Thomas received notice of multiple 
calls to 911 complaining of shots fired, and one of them specifically referred to the "first 
floor rear" unit of the two-flat building in question. The police were directed to a specific 
apartment, thus creating probable cause associating the emergency with the area to be 
searched, namely, the first-floor rear apartment. Therefore, this court finds that both elements 
of the test for the emergency aid exception to the warrant requirement have been met. 

if 57 The dissent finds Elder and Hanson distinguishable, stating that they did not address 
when an appellate court may reverse the factual findings of a trial court and that Hanson did 
not involve a search and seizure. Infra iii! 96-97. However, in both cases, police officers 
made warrantless entries into homes in response to 911 calls, and thus, the cases provide 
instruction for determining whether the police in the instant case were justified in making a 
warrantless entry pursuant to 911 calls. Elder, 466 F.3d at 1090; Hanson, 608 F.3d at 337. 

if 58 The dissent finds that the anonymous nature of the 911 calls and the "woefully 
inadequate" information conveyed in the calls distinguishes the instant case from prior cases. 
Infra if 86. Generally, anonymous tips to the police lack sufficient reliability. J.L., 529 U.S. 
at 274. However, the 911 system is one of the most common and well-recognized methods 
of alerting police to ongoing emergencies, which necessitate that police respond quickly. 
Richardson, 208 F .3d at 630. Often, 911 calls are brief and anonymous because the caller is 
in danger. Elder, 466 F .3d at 1091. However, these callers are the very people most in need 
of protection, and to hold that "police cannot take steps to protect a caller's safety unless they 
know the caller's identity and 'reliability' would require them to act un-reasonably" and 
prolong the response time to in-progress emergencies. (Emphasis in original.) Elder, 466 
F.3d at 1091.3 

if 59 In Hanson, the Seventh Circuit held that the police were justified in entering a residence 
after receiving no information from the 911 call. Hanson, 608 F.3d at 337. The phone line 
was dead when the dispatcher picked up the call, and all attempts to reestablish contact with 
the caller failed. 4 Hanson, 608 F.3d at 337. The court held that this very lack of information 
is what made the police officers' belief that someone was in trouble reasonable. Hanson, 608 
F.3d at 337-38. The 911 system is for reporting emergencies, and a dead line and the lack of 
a response to call-backs implies that the original caller is unable to pick up, most likely 
because the caller is experiencing an emergency. Hanson, 608 F.3d at 337. 

if 60 The dissent (infra if 99) finds that Richardson is distinguishable because the Seventh 

3 Although the dissent finds the call in Elder distinguishable from the anonymous calls in the 
case at bar, the 911 call in Elder was also anonymous. Elder, 466 F.3d at 1091. 

4When people make calls to 911, the dispatcher receives the phone number and address from 
which the call was made, thereby calling into question whether calls to 911 are ever "anonymous." 
See Walker v. Litscher, 421 F.3d 549, 552 (7th Cir. 2005) (in which a 911 dispatcher noted that a 
call was coming from a specific address when the eight-year-old caller was unable to provide her 
address). 
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Circuit referred to it as a "close case," and the 911 call in the case conveyed more 
information to the police than the 911 calls in the instant case. Richardson, 208 F.3d at 627-
28, 629. In Richardson, the caller claimed that the defendant had raped and murdered a 
woman and had hidden her body in his basement, and the caller described the defendant's 
house as a "drug house." Richardson, 208 F.3d at 627-28. The caller also provided the 
defendant's name, his own name, and his address, which was also the defendant's address. 
Richardson, 208 F.3d at 627-28. The police had received a 911 call one week before the call 
at issue in the case reporting a murder at the same address, but the call turned out to be a 
false alarm. Richardson, 208 F.3d at 628. The police found drugs but no murder victim. 
Richardson, 208 F.3d at 628. The court examined the facts before it and determined that, 
despite the previous unfounded call and the fact that the call reported that someone was 
already dead rather than in danger, the police were justified in entering and searching the 
defendant's home under the emergency aid exception. Richardson, 208 F.3d at 631. 

ii 61 The relevant examination of the instant case in relation to Richardson is not whether 
there were fewer facts known to police, but whether the facts available to the police created 
the objectively reasonable belief that an emergency was in progress. In the instant case, the 
police were responding to complaints of shots being fired inside an apartment, which created 
the reasonable belief that someone had been shot and might be in need of aid inside the 
apartment, necessitating a quick response. 

ii 62 The dissent distinguishes the facts in the case at bar from those in Richardson by stating 
that the police here should have investigated the scene before entering the apartment in order 
to corroborate the claims made in the 911 calls. Infra ii 94 ("United States v. Richardson, 208 
F.3d 636, 630 (7th Cir. 2000) (additional information known to the responding police 
officers beyond the detailed information in the 911 call made the officers' entry into the 
purported 'drug house' objectively reasonable in a close case)."). However, the Richardson 
court specifically found the opposite to be true. "The police officers' claim of exigent 
circumstances was based entirely on the 911 call, and the 911 operators had received a bogus 
call with almost exactly the same report only a week earlier." (Emphasis added.) Richardson, 
208 F.3d at 629. The "close case" nature of Richardson arose from the fact that the police 
were responding to a 911 call very similar to one made the week before that turned out to be 
a false alarm. Richardson, 208 F.3d at 629. There were no previous false alarms in the case 
at bar, which makes the police's actions more objectively reasonable than they were in 
Richardson. If police had the time to investigate each 911 call, there would be no need to 
have an emergency aid exception. 

ii 63 The dissent places a lot of weight on the fact that the calls in the case at bar were 
anonymous and could have been false alarms, similar to the prior call in Richardson. Infra 
ii 93. Richardson, 208 F .3d at 628. However, the Richardson court specifically pointed out 
that it had no evidence to indicate that "the 911 system is abused so often that it is 
objectively unreasonable for the police to rely on a call." Richardson, 208 F.3d at 631. 
Furthermore, some of the very cases the dissent tries to distinguish were based on anonymous 
911 calls. Elder, 466 F .3d at 1090-91 (holding that because many 911 callers are in danger, 
calls are brief and anonymous, and that these are the callers who are most in need of 
immediate police aid); Hanson, 608 F.3d at 337, 340 (holding that the police were justified 
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in invoking the emergency aid exception in response to a 911 call in which no information 
was given because the phone line went dead and the police could not reestablish contact with 
the caller). Compare J.L., 529 U.S. at 268, 274 (holding that an anonymous tip was 
insufficient for the police to stop and frisk the defendant when the tip did not report an 
emergency in progress, stating only that the defendant was carrying a gun). 

ii 64 Therefore, we do not find persuasive the dissent's argument that the facts in this case are 
insufficient to trigger the emergency aid exception; the real question is not the number of 
facts, but whether the facts available supported an objectively reasonable belief that an 
emergency existed. 

ii 65 IV. Ordering The Occupants Out 

ii 66 When determining whether a specific search or seizure violates the fourth amendment, 
courts must look to the facts and make a decision based upon the totality of the 
circumstances. Ohio v. Robinette, 519 U.S. 33, 39 (1996). The United States Supreme Court 
has frequently declined to adopt bright line or per se rules for determining whether 
government action violates the fourth amendment. Robinette, 519 U.S. at 39. See also 
Florida v. Bostick, 501 U.S. 429, 439 (1991) (reversing the Florida Supreme Court's 
adoption of a per se rule stating that questioning on a bus always constitutes a seizure). 

ii 67 In this case, we are troubled by the police officers' command that the residents leave their 
home before they performed the warrantless safety check. The United States Court of 
Appeals for the Ninth Circuit has held that police officers who act without warrants normally 
cannot order people out of their homes for the purposes of arresting the occupant or 
searching the home. United States v. Al-Azzawy, 784 F .2d 890 (9th Cir. 1985). The court held 
that even though the defendant had exited his trailer, which he had only done upon the orders 
of the police, he had only done so under circumstances of "extreme coercion." Al-Azzawy, 
784 F .2d at 893. Therefore, under the fourth amendment, the arrest occurred inside his trailer. 
Al-Azzawy, 784 F.2d at 893. The court cited to a Sixth Circuit case which held that the 
"'location of the arrested person, and not the arresting agent'" is what determines where the 
arrest occurred. Al-Azzawy, 784 F.2d at 892 (quoting United States v. Morgan, 743 F.2d 
1158, 1164 (6th Cir. 1984)). The United States Supreme Court has adopted the reasoning that 
the location of the arrested person controls where the arrest occurred. Elder v. Holloway, 510 
U.S. 510, 513-14 (1994) (quotingAl-Azzawy, 784 F.2d at 893). 

ii 68 In Al-Azzawy, although the Ninth Circuit held that the defendant was arrested in his 
home, which would otherwise be a violation of the fourth amendment, it subsequently 
concluded that exigent circumstances existed. Al-Azzawy, 784 F.2d at 895. The court found 
that the police had a reasonable belief that the defendant was keeping explosives in his 
trailer. Al-Azzawy, 784 F.2d at 895. Therefore, even though the arrest occurred in the 
defendant's home and without a warrant, the court found that it did not violate the fourth 
amendment. 

ii 69 Similarly, in the case at bar, in light of the totality of the circumstances, we do not find 
that the police officers' command to exit the apartment was enough to violate the fourth 
amendment. The police had the right to enter the apartment because both prongs of the 
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emergency aid exception had been satisfied. The police had no reason to order the residents 
out of the apartment and could have performed the safety check with them inside. But, based 
on all of the facts at issue, which include the multiple calls to 911 complaining of shots fired 
from the apartment, the search itself did not violate the fourth amendment because exigent 
circumstances existed. 

ii 70 V. Defendant's Arguments Regarding Cited Authority 

ii 71 Defendant argued extensively that authority cited by the State was factually 
distinguishable from the case at bar and should not be relied upon by this court in making its 
decision. Defendant's arguments once again rest on the claim that the officers did not know 
which unit to investigate or that the officers could not be sure whether or not the sounds 
reported by the callers were in fact gunshots. As previously explained, the officers were 
directed to a specific unit, and a 911 call reporting gunshots is sufficient to create a 
reasonable belief that an emergency exists, even though not all 911 calls tum out to be 
genuine. See Hanson, 608 F.3d at 337. 

ii 72 Defendant cites Ferra!, United States v. Porter, 594 F.3d 1251 (10th Cir. 2010), Fisher, 
and Brigham City to argue that the police did not know enough about the situation inside 
defendant's apartment to justify entering without a warrant. Defendant pointed out that, in 
Ferra!, the defendants were observed committing a crime. Ferra!, 397 Ill. App. 3d at 699. 
In Porter, the caller to 911 specifically named the defendant as the perpetrator. United States 
v. Porter, 594 F .3d 1251, 1253 (10th Cir. 2010). In Fisher, the police responded to a report 
of a man "going crazy," and upon arriving at the scene, the officers observed multiple signs 
of"chaos." Fisher, _U.S. at _, 130 S. Ct. at 547. In Brigham City, police responded 
to a noise complaint at 3 a.m. and, upon arrival, observed a physical altercation occurring 
inside the house. Brigham City, 547 U.S. at 400-01. 

ii 73 This court has already explained that these factual differences do not undermine the 
police officers' reasonable belief that an emergency was in progress. When examining 
whether probable cause existed, courts must not adhere to a specific metric, but, rather, must 
apply reason to the facts presented. Wear, 229 Ill. 2d at 564. Each case is unique; sometimes 
a warrantless search satisfies the emergency aid exception based upon minimal facts known 
to police at the time of the search. Hanson, 608 F.3d at 337-38 (in which the only facts 
known were that someone had made a 911 call, hung up before speaking, and did not answer 
the phone when the dispatcher tried to return the call). Other times, a warrantless search will 
be found unreasonable based upon the numerous facts known to police at the time of the 
search. Feddor, 355 Ill. App. 3d at 327-28, 331-32 (in which the police knew very specific 
details about the defendant's physical state and the identity of the citizen who contacted the 
police station). 

ii 74 The United States Supreme Court inJ.L. stated in dicta that circumstances may occur in 
which an anonymous 911 call would be sufficient to form probable cause for a search. J.L., 
529 U.S. at 273-74. Holloway interpreted this to mean that an anonymous 911 call reporting 
an ongoing emergency is sufficient to form a reasonable belief that an emergency is in 
progress. Holloway, 290 F .3d at 1338-39; Whitaker, 546 F .3d at 909-10. Reports of gunshots 
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certainly qualify as an ongoing emergency because someone could have been seriously 
injured. The fact that no one witnessed the shootings is irrelevant in this case because the 
shots were reported as coming from inside an apartment. If someone inside had been shot, 
he or she would be unlikely to call 911 because (1) he or she may be too injured to use the 
phone, (2) he or she may be under a threat of violence from the shooter, or (3) both scenarios 
could be true. See Hanson, 608 F.3d at 337 (finding that multiple reasons could exist for 
someone not to call or answer a phone, including being injured or threatened). 

ii 75 Defendant also criticizes the State's use of People v. Garvin, 219 Ill. 2d 104 (2006), to 
define probable cause. In Garvin, the Illinois Supreme Court held that probable cause 
requires only the "probability of criminal activity, rather than proof beyond a reasonable 
doubt." (Internal quotation marks omitted.) Garvin, 219 Ill. 2d at 115. Defendant points out 
that the court continued its analysis of probable cause by adding that if questions both of 
whether a crime has been committed and whether a particular individual committed the 
crime, "additional evidence is required to show probable cause." Garvin, 219 Ill. 2d at 115 
(citing People v. Lee, 214 Ill. 2d 476, 485 (2003)). 

ii 76 Garvin is distinguishable from the present case because the situation in Garvin was not 
an emergency. In Garvin, a citizen called the police to complain that he had noticed a license 
plate stolen from one of his company's vehicles had been placed on a white van. Garvin, 219 
Ill. 2d at 107. Defendant was not reported to possess a weapon, and at no point was anyone's 
life in danger. Garvin, 219 Ill. 2d at 107-08. In contrast, Holloway held that the standard for 
probable cause is different when someone's life is at risk, which was not the case in Garvin. 
Holloway, 290 F.3d at 1338. 

ii 77 In addition, the dual questions of whether a crime had been committed and whether a 
particular individual had committed the crime were not in issue in the case at bar. The 
officers were directed to a specific unit, from which, according to multiple calls to 911, 
gunshots had been heard. Therefore, it was reasonable to believe that the person responsible 
for firing a gun was located inside the apartment. See Garvin, 219 Ill. 2d at 115 (holding that 
the defendant's presence in and around the stolen vehicle created a reasonable belief that the 
defendant was involved in committing a crime). Defendant's attempts to factually distinguish 
these cases is not persuasive. 

ii 78 At oral arguments, defendant argued that the multiple calls to 911 did not trigger the 
emergency aid exception because the content of the calls did not allege sufficient facts to 
cause a reasonable person to believe that an emergency existed. Furthermore, defendant 
argued that the United States Supreme Court cases cited were inapposite because the facts 
of those cases involved the responding officers observing suspicious, violent, or chaotic 
activity at the locations mentioned in the 911 calls. See Brigham City, 547 U.S. at 400-01; 
Fisher, _U.S. at _, 130 S. Ct. at 547. We do not find this argument persuasive. 

ii 79 The purpose of the 911 call system is to alert police to emergencies in progress. People 
v. Cardamone, 232 Ill. 2d 504, 520 (2009). In the case at bar, the police received numerous 
calls informing them that shots had been fired inside a residential structure. The purpose of 
the emergency aid exception is to ensure that police can quickly respond to situations in 
which someone may be in need of immediate aid. To hold that the po lice were not authorized 
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to enter into a home in which multiple people had said shots had been fired would upset the 
purpose of the emergency aid exception. If 911 calls about shots being fired did not qualify 
as a trigger for the emergency aid exception and the police did not enter defendant's 
apartment until they obtained a warrant, a potential victim of the gunshots complained of 
would not receive the emergency aid he or she required. We can think of no greater need for 
immediate police action than to investigate claims of shots fired and uncover any potential 
victims in need of immediate attention. 

ii 80 We do not condone the fact that the police did not converse with the adult occupants of 
the home to further determine the extent of the emergency or request their permission to 
enter the premises. People do have rights in their home that prevent unlawful entry even by 
the police. People v. Coleman, 194 Ill. App. 3d 336, 340 (1990) (citing Payton v. New York, 
445 U.S. 573, 589, 590-91 (1980)). 

ii 81 However, under the facts of this case, the emergency exception warranted immediate 
police action. The very experienced trial judge indicated on the motion to reconsider that if 
he had viewed the photos shown to him on the State's motion to reconsider as part of the 
evidence in the case, it would have made a "world of difference." However, as an accurate 
description of the buildings were depicted in the testimony of the police and for the reasons 
we have stated, we reverse and remand. 

ii 82 CONCLUSION 

ii 83 For the above reasons, the judgment of the circuit court of Cook County quashing the 
arrest and suppressing evidence is reversed. 

ii 84 Reversed and remanded. 

ii 85 JUSTICE GARCIA, dissenting. 

ii 86 The State fails to marshal the facts, as established by the evidence at the original 
suppression hearing, that compel the conclusion that the circuit court erred in its suppression 
order. Nor does the State cite a single case that resulted in the reversal of a grant of a motion 
to quash arrest and suppress evidence with facts or circumstances that are similar to the 
instant case. As a consequence, I remain unconvinced that the police acted lawfully in 
searching the defendant's residence when the State offered nothing more to justify the search 
than anonymous 911 calls that claimed "shots fired" at a multiunit building. I find the 
information conveyed in the 911 calls woefully inadequate to trigger the emergency aid 
exception to the warrant requirement of the United States and Illinois Constitutions. 

ii 87 The circuit court judge below did not set forth his "findings of fact and conclusions of 
law upon which the order [granting the motion] is based" as directed by section 114-12( e) 
of the Code of Criminal Procedure of 1963 (725 ILCS 5/114-12(e) (West 2010)). 
Nonetheless, our assessment of the evidence adduced at the suppression hearing must be 
consistent with the circuit court's ruling that the search of the defendant's home and his 
subsequent arrest were unlawful, unless the manifest weight of the evidence is to the 
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contrary. See People v. Adams, 394 Ill. App. 3d 217, 226 (2009) (the ruling on the 
suppression motion "conveys certain implicit findings" in the absence of express findings). 
In a simple case such as this where only one witness testified, we need only look to the clear 
facts established by the officer's testimony and the reasonable inferences arising from that 
testimony, consistent with the circuit court's ruling on the suppression motion, to assess 
whether the circuit court's decision is supported by the record. Id. Based on the record before 
us, I cannot agree with the majority that, as a matter of law, the State met its burden to 
establish that the Chicago police officers' search of the defendant's home was constitutional 
under the emergency aid exception to the warrant requirement. See People v. Simmons, 210 
Ill. App. 3d 692, 696 (1991) (State must demonstrate legal justification forwarrantless search 
ifthe defendant was doing nothing unusual at the time of the search). 

ii 88 The only evidence heard in this case was at the evidentiary hearing on the defendant's 
motion to quash arrest and suppress evidence held on June 29, 2010, at which only Chicago 
po lice officer Andrew Thomas testified. Officer Thomas testified that he and his partner were 
dispatched to a "two flat multiunit" building on South Wells Street. Thomas testified that 
there were multiple calls to 911 claiming that gunshots had been heard coming from that 
location. No specific unit number at the South Wells address was given, but at least one call 
claimed that shots were fired in and around the "first floor rear." According to Thomas, he 
received information that the calls claimed shots were heard both inside and outside the first
floor rear unit at the South Wells address and that a door had been loudly slammed. Thomas 
and his partner arrived at the given address within two to three minutes of the first dispatch. 
Thomas acknowledged there were "other [residential] units there as well." Thomas knocked 
on the rear door of a unit while announcing his office. A child about two to four years old 
opened the door. When the door opened, Thomas was able to see inside the unit. The officer 
noted nothing out of the ordinary in the residence when he peered inside. He saw no look of 
distress on the children or the adults in the kitchen; he noticed no one bleeding or appearing 
to be injured; he saw no contraband. Without asking a single question of the occupants 
regarding possible shots being fired within the unit or making a single observation to confirm 
that the calls of shots fired concerned the defendant's residence, the officers effectively 
seized the residence by ordering everyone out, including the defendant, before searching the 
residence. On questioning by the State, Officer Thomas explained, he "searched that 
residence to make sure that no one inside that apartment had been shot." "[I]t was basically 
for the safety of the public and anyone that could have been inside that apartment." 

ii 89 Judge Marcus R. Salone, whom we acknowledge is a very experienced trial judge (and 
now a colleague on this court), while not issuing express findings of fact and conclusions of 
law pursuant to statute, was clear in his ruling. Calls to 911 may be anonymous sometimes 
because the caller is not motivated by public safety as the trial judge noted: "Maybe it's a 
legitimate call, maybe not." The experienced judge also questioned the officers' decision to 
order everyone out of the residence, which permitted the officers to conduct the search of the 
residence outside the presence of any of the occupants: "Based upon [a high number] of calls, 
it's now okay for the police to go through your underwear drawer. Let's search. Who knows. 
Because we * * * got this call. So let's see." Ultimately, the circuit court judge concluded that 
the emergency aid exception to the warrant requirement, which seeks to strike a balance 
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between protecting the rights of citizens in their own home and permitting law enforcement 
officers to act reasonably in protecting persons and property, was not met in this case: "I 
didn't hear a balance between protecting the rights of citizens in a home and public safety." 

if 90 The State's argument, as formulated by the majority, "that the trial court based its 
decision in part on the belief that the police officers searched through drawers and crawl 
spaces at defendant's apartment" (supra if 21 ), is preposterous. No reasonable person would 
read the record before us as the State does, claiming that the experienced circuit court judge 
issued findings of fact that the responding officers searched "drawers and crawl spaces at 
defendant's apartment" when no testimony to that effect was ever introduced. That language 
was clearly hypothetical and was meant only to highlight the officers' unjustified decision 
to order everyone out of the residence before conducting the so-called safety inspection, a 
decision even the majority calls into question (supra iii! 65-69). 

if 91 Even ifthere existed some basis on the record before us to reject the trial judge's implicit 
factual findings and the reasonable inferences arising therefrom that are consistent with his 
ruling that the search and arrest were unlawful, that alone does not justify the reversal of the 
circuit court's grant of the defendant's motion. It was the State's burden to justify the 
officers' search of the residence. Simmons, 210 Ill. App. 3d at 696. It bears that same burden 
before us. 

if 92 Before this court, the State fails to tell us what evidence adduced at the June 29, 2010 
suppression hearing compels the legal conclusion that the officers' search of the defendant's 
home was lawful. Nor has the State presented us with any authority that it is permitted to 
"supplement" the woefully insufficient evidence adduced at the suppression hearing with its 
efforts at the "Reconsideration Hearings," as if the experienced trial judge had either 
reopened the evidence to consider the supplemental evidence, a request the State never made, 
or seriously entertained arguments not grounded on the evidence adduced at the suppression 
hearing. See Klaskin v. Klepak, 126 Ill. 2d 376, 394-95 (1989) ("Where several inferences 
may be drawn from conflicting evidence, the reviewing court must accept that which 
supports the trial court's decision."). The judge made clear his rulings on the motions to 
reconsider: the State's efforts were too little, too late. The only substantive point we can take 
from the "Reconsideration Hearings" is that the judge did not change his original 
decision-the officers' search of the home was unlawful. 

if 93 I cannot go along with the majority's decision to reverse the considered judgment of the 
trial judge, both as to questions of fact and law, where the only evidence supporting a 
decision contrary to the circuit court's is nothing more than anonymous 911 calls, 
uncorroborated by any observations of the responding police officers at the alleged scene of 
the shootings. In my judgment, this case unjustifiably lowers the bar regarding the showing 
the State must make to justify police intrusion into the sanctity of a citizen's home based on 
the emergency aid exception. That multiple 911 calls were made in this case concerning 
repeated claims of "shots fired" adds little to justify a warrantless search, especially when it 
may well be that the multiple calls were made by the same caller.Nor are we free to conclude 
that the trial judge must have truly meant that the responding police officers searched "crawl 
spaces" and an "underwear drawer" when the State points to nothing more in the record for 
that outlandish claim than its strawman offering, made long after the trial judge had properly 
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granted the defendant's motion. 

ii 94 To be clear, there is no disagreement regarding the analysis to be followed in this case. 
See People v. Ferra!, 397 Ill. App. 3d 697, 705 (2009) (two-step analysis to determine 
whether the emergency aid exception applies). My disagreement with the majority is with 
its conclusion that the analysis mandates a reversal of the decision entered in this case. The 
federal cases cited by the majority do not support the reversal of the grant of the motion to 
suppress, grounded as the search was on anonymous 911 calls without a single observation 
by the responding officers that would corroborate the claims in the 911 calls to render the 
officers' actions objectively reasonable. See United States v. Richardson, 208 F .3d 626, 630 
(7th Cir. 2000) (additional information known to the responding police officers beyond the 
detailed information in the 911 call made the officers' entry into the purported "drug house" 
objectively reasonable in a close case). 

ii 95 Nor does this case provide a reasonable basis, "approximating probable cause," to justify 
the officers' search of the defendant's home based on an apparently single anonymous 911 
call, of the unknown number of calls that were received, that claimed that shots may have 
been fired inside the rear, first-floor apartment. Ferra!, 397 Ill. App. 3d at 705. To be clear, 
I am not advocating that a single 911 call can never provide reasonable grounds to believe 
an emergency exists. Cf Richardson, 208 F.3d at 630 (the court rejected "a presumption 
under which a 911 call could never support a finding of exigent circumstances"). Whether 
a single call provides a reasonable basis necessarily turns on the details conveyed in the 911 
call. There were no details in the 911 calls in this case to approximate probable cause for a 
search. 

ii 96 The federal cases of United States v. Elder, 466 F .3d 1090 (7th Cir. 2006), and Hanson 
v. Dane County, 608 F.3d 335 (7th Cir. 2010), are readily distinguishable from the instant 
case. Elder involved the review of a denial of a motion to suppress. In Elder, law 
enforcement officers were dispatched to a farm following a 911 call concerning a "meth lab." 
Elder, 466 F.3d 1090. The caller hung up before the 911 operator was able to ask any 
questions and no one answered at the originating number when the operator called back. Id. 
The lack of an answer triggered a concern for the safety of the caller. Id. Upon arriving at the 
farm, officers could see lights on in the house but no one answered knocks on the door. Id. 
There was a nearby outbuilding, which the district court judge found to have an open door. 
Id. From outside the threshold of the outbuilding door, "the officers saw what appeared to 
be a laboratory." Id. The officers entered the outbuilding and confirmed by both vision and 
smell the existence of a meth lab. Id. The district court found the officers' entry to the 
outbuilding reasonable. Id. In affirming the district court's denial of the defendant's 
suppression motion, the reviewing court, in its two-page opinion, did not address at any 
length the district court's findings of fact and conclusions oflaw. 

ii 97 Hanson concerned a civil rights lawsuit (pursuant to 42 U.S.C. § 1983 (2006)), involving 
an allegedly unlawful arrest. Hanson, 608 F.3d at 337. In that case, a 911 call was made in 
which the caller hung up before the call was answered. Id. Officers were dispatched to the 
address of the call and entered the home without permission. Id. At the home, the officers 
learned that the wife had called 911 after being bumped by the husband during a heated 
argument. Id. The wife's statement provided probable cause to arrest the husband for 
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domestic battery. Id. The wife refused to cooperate with the prosecution, which led to the 
dismissal of the charge. Id. The husband then filed a section 1983 action, "contending that 
the police violated the fourth, fifth, and fourteenth amendments to the Constitution." Id. The 
district court granted summary judgment to the defendants, which the court of appeals 
affirmed. Id. at 33 7, 340. The court of appeals, as did the district court, concluded "that a 911 
call provides probable cause for entry, if a call back goes unanswered." Id. at 337. Hanson 
did not involve a search of the residence, resulting in the seizure of a weapon as occurred in 
this case. Nor does Hans on provide any guidance on when findings of fact should be rejected 
in reversing a trial court's decision granting the defendant's motion to quash arrest and 
suppress evidence. 

ii 98 The per curiam opinion by the United States Supreme Court in Michigan v. Fisher, _ 
U.S. _, 130 S. Ct. 546 (2009), addressed circumstances that were extreme in comparison 
to the circumstances in this case. In Fisher, police officers responded to a complaint of a 
disturbance and were directed to a particular residence by neighbors. Id. at_, 130 S. Ct. 
at 54 7. At the residence, the officers observed "a household in considerable chaos: a pickup 
truck in the driveway with its front smashed, damaged fenceposts along the side of the 
property, and three broken house windows, the glass still on the ground outside." Id. at _, 
130 S. Ct. at 547. There was blood on the hood of the pickup. Id. at _, 130 S. Ct. at 547. 
Looking through a window, "the officers could see respondent, Jeremy Fisher, inside the 
house, screaming and throwing things." Id. at _, 130 S. Ct. at 547. The officers had to 
force their way into the house because Fisher had placed a sofa against the front door. Id. at 
_, 130 S. Ct. at 547. The Michigan lower courts ruled the emergency aid exception to the 
warrant requirement was not triggered by the undisputed facts. Id. at _, 130 S. Ct. at 548. 
The Supreme Court ruled to the contrary. In gaining entry to the home, the officers acted 
"upon their need to assure that Fisher was not endangering someone else in the house." Id. 
at , 130 S. Ct. at 549. 

ii 99 The Richardson case also highlights by comparison the woefully inadequate information 
conveyed in the multiple 911 calls that the State contends triggered the emergency aid 
exception here. Richardson concerned a 911 call, reporting "that a 19-year-old African
American man named 'Lucky' had raped and murdered a female," with the caller stating that 
the body could be found in the basement of a given residence, which the caller described as 
a "drug house." Richardson, 208 F.3d at 627-28. The caller also provided his name and 
stated he lived at the home where the body was located. Id. at 628. The police had received 
a call of a murder at that same location the week before, which turned out to be false. Id. The 
responding officers encountered the defendant outside the residence. They related the call 
regarding a dead body at the residence to the defendant. Id. Richardson responded "that this 
was the second time that week that this had happened." Id. The responding officers searched 
the home and discovered drugs, but no body. Id. The defendant filed a motion to suppress 
the drugs seized during the warrantless search of his home. Id. The district court denied the 
motion, which the court of appeals affirmed. Id. at 628-29. Of note, the court of appeals 
declared Richardson to be "a very close case." Id. at 629. Nonetheless, the court explained 
"that 911 calls reporting an emergency can be enough to support warrantless searches under 
the exigent circumstances exception, particularly where, as here, the caller identified 
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himself." (Emphasis added.) Id. at 630. In the course of addressing the concerns of both the 
defendant and the district court in permitting a search based solely on a 911 call, the 
Richardson court acknowledged the possibility that the 911 system could be subject to abuse 
if"phony calls about their neighbors [would provide justification for] the police to enter and 
search their neighbors' property without a warrant." Id. at 631. "While we do not exclude the 
possibility of a case in which it would be objectively unreasonable for a police officer to rely 
on a 911 call, because of additional information available to the officer, this is not that case." 
(Emphasis added.) Id. I submit that the case before us is precisely "that case." 

ii 100 None of the cited federal cases, Richardson, Hanson, Elder, or Fisher, is similar to the 
instant case, which involved only the barest of facts conveyed in the 911 calls. The opinion 
in this case distressingly lowers the showing the prosecution must make to invoke the 
emergency aid exception, at least by comparison to the cited federal cases. Based on the 
majority's decision, the State need only point to multiple anonymous 911 calls concerning 
"shots fired" to invoke the emergency aid exception to justify the search of a private 
residence by law enforcement officers even when the responding officers fail to ask any 
questions or observe anything that might confirm that the calls are legitimate. See In re 
Mario T., 376 Ill. App. 3d 468, 475 n.3 (2007) (quoting Florida v. J.L., 529 U.S. 266, 275 
(2000) (Kennedy, J., concurring, joined by Rehnquist, C.J.) ("If the telephone call is truly 
anonymous, the informant has not placed his credibility at risk and can lie with impunity. 
The reviewing court cannot judge the credibility of the informant and the risk of fabrication 
becomes unacceptable.")). The anonymous 911 calls in this case may reflect the possible 
abuse of the 911 system that can result in the unfettered (and hence unconstitutional) 
intrusion into a home that Richardson recognized as a possibility. See People v. Lenyoun, 
402 Ill. App. 3d 787, 800 (2010) ("physical entry of the home is the chief evil against which 
the wording of the Fourth Amendment is directed" (internal quotation marks omitted)). 

ii 101 Unlike Richardson, the barest of information provided by the 911 calls makes the instant 
case not a "close case" in favor of invoking the emergency aid exception. While officers 
being sent to the location to investigate the calls of shots fired was undeniably the right 
response from the Chicago police department, the calls, standing alone, did not reasonably 
and objectively justify the action taken by the officers of ordering all the occupants out of the 
apartment and conducting a search without any effort by the responding police officers to 
corroborate, by their own observations or inquiries, the legitimacy of the anonymous 911 
calls. 

ii 102 Accordingly, I dissent. 

-25-





2012 IL App (2d) 120132 
No. 2-12-0132 

Opinion filed September 14, 2012 

INTHE 

APPELLATE COURT OF ILLINOIS 

SECOND DISTRICT 

THE BOARD OF EDUCATION OF 
NIPPERSINK SCHOOL DISTRICT 2 and 
THE BOARD OF EDUCATION OF 
RICHMOND-BURTON COMMUNITY 
HIGH SCHOOL DISTRICT 157, 

Plaintiffs-Appellants, 

v. 

CHRISTOPHER A. KOCH, State 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Superintendent of Education, and THE ) 
ILLINOIS STATE BOARD OF EDUCATION,) 

Defendants-Appellees. 
) 
) 

Appeal from the Circuit Court 
of McHenry County. 

No. 11-MR-263 

Honorable 
Thomas A. Meyer, 
Judge, Presiding. 

JUSTICE SCH OS TOK delivered the judgment of the court, with opinion. 
Justices Hudson and Birkett concurred in the judgment and opinion. 

OPINION 

if 1 This case involves a dispute between the plaintiffs, the Board of Education ofNippersink 

School District 2 and the Board ofEducation ofRichmond-Burton Community High School District 

157, and the Illinois State Board of Education (State Board) regarding the proper amount of general 

state aid that should be paid to the plaintiffs under article 18 of the School Code (105 ILCS 5/18-1 

et seq. (West 2010)). The only issue before us at this point, however, is the proper venue for that 

dispute. 
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ii 2 The plaintiffs, coterminous school districts that share a common superintendent, assert that 

they are entitled to receive funding calculated under section 18-8.1 of the School Code (105 ILCS 

5/18-8.1 (West 2010) ), which contains a funding formula for coterminous districts based on average 

daily attendance in each district. On November 29, 2010, Dr. Dan Oest, the superintendent ofboth 

districts, contacted the State Board to inquire whether section 18-8.1 applied to the plaintiffs and, 

if so, to ask that the plaintiffs' state aid for the past three years be recalculated using that formula. 

Dr. Oest repeated this request in writing on December 3, 2010. In a letter refusing the request, the 

State Board asserted that section 18-8.1 was rendered "obsolete" following the 1998 enactment of 

section 18-8.05 of the School Code (105 ILCS 5/18-8.05 (West 2010)). Thereafter, the parties' 

attorneys exchanged e-mails on the topic, the upshot of which was that the State Board would not 

reconsider its decision. 

ii 3 On September 2, 2011, the plaintiffs filed in McHenry County a complaint for mandamus 

against the defendants, the State Board and its superintendent, Christopher A. Koch. In their 

complaint, the plaintiffs alleged that they were coterminous districts that shared the same 

superintendent; they were entitled to funding based on average daily attendance in each district, 

pursuant to the formula in section 18-8.1 of the School Code; they were required to file claims for 

funding with the State Board; and the State Board had acted contrary to law in refusing to calculate 

the plaintiffs' funding based on the proper formula. The plaintiffs attached to their complaint (a) the 

December 3, 2010, correspondence that Dr. Oest sent from his office in Richmond to the State Board 

at its Springfield office, seeking recalculation of the state aid under the section 18-8 .1 formula; (b) 

a letter dated December 21, 2010, sent from a senior budget analyst at the State Board's Springfield 

office to Dr. Oest in Richmond, denying Dr. Oest's demand; and (c) printouts of the e-mails 
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exchanged between the parties' attorneys. The plaintiffs sought to require the defendants to: 

recalculate the amounts owed to them for the past four fiscal years using the section 18-8.1 formula; 

pay the plaintiffs the difference; and use the section 18-8.1 formula in calculating their state aid in 

the future. 

ii 4 Six weeks after the suit was filed, the defendants filed a motion to transfer venue, arguing 

that venue was not proper in McHenry County under section 2-103(a) of the Illinois Code of Civil 

Procedure (Code) (735 ILCS 5/2-103(a) (West 2010)). As relevant here, that provision states: 

"Actions must be brought against a public, municipal, governmental or quasi-municipal 

corporation in the county in which its principal office is located or in the county in which the 

transaction or some part thereof occurred out of which the cause of action arose." 735 ILCS 

5/2-103(a) (West 2010). 

The defendants argued that McHenry County was neither the site of their principal office nor a 

county in which any part of the transaction at issue arose. They sought to have the action transferred 

to Sangamon County, the location of their principal office. In support of their motion, they argued 

that the only relevant "transaction" that gave rise to the mandamus suit was the State Board's denial 

of Dr. Oest's demand for recalculation. As that letter was sent from Springfield, the defendants 

argued that Sangamon County was the place where the cause of action arose. 

ii 5 In their response, the plaintiffs conceded that the defendants' principal office was located 

outside of McHenry County (although they noted that the defendants maintained a regional office 

in McHenry County). The plaintiffs argued that venue was proper in McHenry County, however, 

under the transactional prong of the venue statute. The plaintiffs argued that, under that prong, 

courts look to "(1) the nature of the cause of action and (2) the place where the cause of action 
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springs into existence." Lake County Riverboat L.P. v. Illinois Gaming Board, 313 Ill. App. 3d 943, 

952 (2000). Here, the cause of action was for mandamus. To prevail in such an action, the plaintiffs 

would have to prove among other things a clear right to the relief requested, which would require 

proof that the two school districts were coterminous and shared a superintendent, that they applied 

for general state aid for the relevant years, that they received the wrong amounts of such aid, and that 

they requested recalculation of the aid. The plaintiffs suggested that they would present local 

witnesses such as Dr. Oest to establish these facts. 

ii 6 The plaintiffs further noted that the place where the cause of action sprang into existence was 

determined by considering where " 'any significant negotiations were carried on between the parties, 

where an agreement was signed, the place where it was, or was supposed to be performed, or where 

matters occurred that the plaintiff has the burden of proving.' " Williams v. Illinois State Scholarship 

Comm 'n, 139 Ill. 2d 24, 68 (1990) (quoting People ex rel. Carpentier v. Lange, 8 Ill. 2d 437, 441 

(1956)). The plaintiffs argued that most of these factors were not present in this case-there were 

no negotiations and no agreement was signed-but the matters that they had the burden of proving 

occurred in McHenry County. In addition, the School Code's requirements regarding general state 

aid were supposed to be performed or carried out in McHenry County. 

ii 7 Finally, the plaintiffs relied heavily on the argument that, in determining proper venue in a 

suit against governmental actors, a court should look to where the effects of the governmental action 

would be felt: "'[i]t is where the shaft strikes***, not where it is drawn, that counts.'" Iowa

Illinois Gas & Electric Co. v. Fisher, 351 Ill. App. 215, 221-22 (1953) (quoting Cecil v. Superior 

Court, 140 P.2d 125, 129 (Cal. Dist. Ct. App. 1943)). The plaintiffs argued that "where the shaft 

would strike," i.e., where the effects of the grant or denial of their request for recalculation of their 
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funding would be felt, was in McHenry County. To this, the defendants countered that the effects 

of the mandamus action would be felt solely in Sangamon County, as the recalculation sought by the 

plaintiffs would occur in the State Board's office there. The defendants emphasized that any 

additional funding due would be paid from Sangamon County; the plaintiffs emphasized that the 

funding would be received and used in McHenry County for schools there. 

ii 8 After considering the parties' briefs and hearing oral argument on the venue issue, the trial 

court ruled as follows: 

"Well, I'm going to grant the [motion] to transfer venue. 

I think the argument the way the shaft strikes is equally applicable to both here and 

Sangamon County because there're going to be acts here, but there're also going to be acts 

there. And I don't believe that there's any evidence otherwise that the transaction-there's 

any evidence supporting the argument that the transaction actually touches McHenry County 

other than the effects are going to be felt here. But it's not going to be felt only here. And 

under the circumstances in this case, I don't-I think Sangamon County is the proper venue. 

So I will grant the motion." 

The plaintiffs filed a petition for leave to appeal, which we granted. 

ii 9 ANALYSIS 

ii 10 General Principles 

ii 11 To obtain a change of venue, a defendant must establish that the original venue selected by 

the plaintiff was improper. Corral v. Mervis Industries, Inc., 217 Ill. 2d 144, 155 (2005). In meeting 

this burden, the defendant must point to specific facts showing a clear right to a transfer of venue and 
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cannot rely on conclusory statements. Id. Thus, the sole issue in this appeal is whether the 

defendants carried their burden of proving that venue was not proper in McHenry County. 

ii 12 A trial court's ruling on a motion to transfer venue is reviewed under a two-part standard. 

A trial court's factual findings will not be reversed unless they are against the manifest weight of the 

evidence. However, its legal conclusions are reviewed de novo. Id. at 154. Further, where the facts 

are undisputed, the case as a whole is subject to de novo review. Id. Here, the parties agree that the 

relevant facts are undisputed (they dispute only the significance of those facts). Accordingly, we 

review the case de novo. 

ii 13 When the issue is whether venue in a particular county is proper because the "transaction or 

some part thereof' from which the cause of action arose occurred there, a court considers two 

factors: "(1) the nature of the cause of action and (2) the place where the cause of action springs into 

existence." Lake County Riverboat, 313 Ill. App. 3d at 952. In evaluating the case under these 

factors, we must bear in mind that" '[t]ransaction' has been defined to include every fact that is an 

integral part of a cause of action." Reichert v. Court of Claims, 327 Ill. App. 3d 390, 395 (2002) 

(citing Kenilworth Insurance Co. v. McDougal, 20 Ill. App. 3d 615, 617 (1974)); see also Williams, 

139 Ill. 2d at 69-70 (considering whether events that occurred were "integral" to the cause of action). 

ii 14 The Nature of the Cause of Action 

ii 15 The first factor-the nature of the cause of action-may weigh more heavily in some cases 

than others; for example, in a suit concerning land or an injury that occurred in a particular location. 

In such cases, the proof that the plaintiff must present may involve knowledge of the local geography 

or the testimony of local witnesses. We view this factor as being somewhat less significant here, 

where the suit is a mandamus action that primarily raises a legal question about whether the State 
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Board is properly carrying out its statutory duties. Cf Lake County Riverboat, 313 Ill. App. 3d at 

954 (where the nature of the cause of action is a request for declaratory judgment, the action is 

"neither legal nor equitable, and proper venue depends on the issues involved and the relief sought"). 

ii 16 The only section 2-103(a) venue case we have found involving a mandamus action is 

Southern & Central Illinois Laborers' District Council v. Illinois Health Facilities Planning Board, 

331 Ill. App. 3d 1112 (2002), relied upon by the plaintiffs. In that case, the Illinois Health Facilities 

Planning Board (Board) had issued a permit allowing the construction of a hospital. The permit 

required the hospital to fairly resolve "local union issues," among other things. Id. at 1114. The 

union representing hospital employees notified the Board of a National Labor Relations Board 

finding that the hospital had engaged in unfair labor practices relating to the "local union issues," 

and it requested action by the Board. The Board put the matter on the agenda for one of its meetings, 

but at that meeting it allowed two hospital representatives to speak while preventing the union 

representative from speaking. The union filed a mandamus action seeking to compel the Board to 

initiate a proper proceeding (a "contested case" under the Illinois Administrative Procedure Act ( 5 

ILCS 100/1-1 et seq. (West 2000))). 

ii 17 The union filed the mandamus action in Williamson County, the location of the hospital. The 

Board moved to transfer venue of the action to Sangamon County, the location of its principal office. 

The union argued that the "transaction" out of which the mandamus suit arose was its initial 

complaint about the violations of the construction permit, and that the outcome of the action would 

affect the rights and employment conditions of its members in Williamson County. The trial court 

denied the motion to transfer venue, and the Board appealed. 
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ii 18 The reviewing court held that the motion was properly denied because venue was proper in 

Williamson County: 

"Although the procedures defendant allegedly violated in not conducting a contested case 

involved a transaction that occurred in Cook County [the Board meeting at which the union 

representative was not allowed to speak], the procedures were to be performed for the sole 

benefit of determining events and actions that occurred in Williamson County." Southern 

& Central, 331 Ill. App. 3d at 1118. 

The court ruled that certain facts relating to Williamson County-the Board's issuance of the permit 

to build in that county and the alleged unfair labor practices that occurred there-were not 

"incidental" but "central" to the plaintiffs cause of action. Accordingly, venue was proper in 

Williamson County. 

ii 19 The defendants argue that Southern & Central is not good law because the reviewing court 

stated that it was applying the abuse-of-discretion standard of review. The supreme court rejected 

the abuse-of-discretion standard in Corral, 21 7 Ill. 2d at 154, and held that the bifurcated standard 

discussed above (manifest weight for factual determinations, de novo for the significance of those 

facts and ultimate venue analysis) was the proper standard for reviewing section 2-103 (a) venue 

rulings. Corral therefore abrogated Southern & Central' s holding regarding the applicable standard 

of review. The defendants argue that, since Southern & Central wrongly applied a deferential 

standard of review, its ultimate affirmance of the trial court's finding that venue was proper in 

Williamson County cannot be relied upon. 

ii 20 The defendants' argument is, in general, correct, although a close reading of Southern & 

Central raises some doubt about whether the reviewing court actually applied a deferential standard, 
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inasmuch as the court discussed at length the factors applicable in a venue analysis and considered 

each factor in light of the specific facts of the case. All of this analysis appears very much as if the 

court were conducting an independent evaluation of whether venue was proper in Williamson 

County rather than simply checking to see whether the trial court abused its discretion. Moreover, 

even ifthe ultimate holding of Southern & Central is disregarded, its reasoning remains sound. The 

court's improper application of the abuse-of-discretion standard of review does not undermine its 

conclusion that, in determining where venue is proper, it is relevant to consider the location of those 

persons who will particularly be affected by the governmental action sought via mandamus. 

ii 21 Applying that same principle here leads to the conclusion that the goal of this mandamus 

action-the recalculation of the plaintiffs' state aid-would "be performed for the sole benefit of' 

McHenry County schools. In addition, just as in Southern & Central, some of the facts relating to 

the county where the suit was filed, including school attendance and district boundaries, are integral 

to the plaintiffs' claim. 

ii 22 The defendants also cite Reichert, 327 Ill. App. 3d at 390, as being on point. However, 

Reichert is not good law. The supreme court vacated the appellate court's judgment and directed 

the trial court to dismiss the suit because it did not have jurisdiction to review the Court of Claims 

nonfinal order appealed by the plaintiff. Reichert v. Court of Claims, 203 Ill. 2d 257, 263 (2003). 

The appellate court opinion in Reichert cited by the defendants is thus a nullity. Moreover, the 

certiorari action in Reichert differs from a mandamus action in important respects. As a part of a 

mandamus action, a plaintiff may be required to produce evidence showing the "right to the relief 

requested." (Internal quotation marks omitted.) People ex rel. Glasgow v. Kinney, 2012 IL 113197, 

ii 7. By contrast, in a certiorari action, the issue is whether, based solely on the record developed 
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in the previous tribunal, that tribunal "proceeded according to applicable law." Reichert, 203 Ill. 2d 

at 260. It thus involves only legal issues-no new evidence may be presented. The plaintiff in a 

certiorari action therefore has little or no valid interest in the convenience of witnesses, unlike the 

plaintiff in a mandamus action. Reichert is neither good law nor apposite. 

ii 23 Thus, to the extent that "the nature of the action" bears on the issue of venue, this factor 

supports a determination that this mandamus action was properly brought in McHenry County. 

ii 24 Where the Cause of Action Sprang Into Existence 

ii 25 The second factor in determining venue-where the cause of action sprang into 

existence-considers among other things where " 'any significant negotiations were carried on 

between the parties, where an agreement was signed, the place where it was, or was supposed to be 

performed, or where matters occurred that the plaintiffhas the burden of proving.'" Williams, 139 

Ill. 2d at 68 (quoting Lange, 8 Ill. 2d at 441 ). Courts should also consider where any direct dealings 

between the parties took place, or where events occurred that altered the legal relationship of the 

parties. Id. at 69; Lake County Riverboat, 313 Ill. App. 3d at 953. 

ii 26 The difficulty is in applying these factors here. This is not a contract case, in which the 

parties engaged in negotiations over terms or executed an agreement. One could argue that the 

School Code imposes a duty similar to a contractual duty requiring the State Board to provide school 

districts such as the plaintiffs with the funding to which they are entitled. The plaintiffs contend that, 

viewed this way, the State Board's duty was to be "performed" in McHenry County by providing 

appropriate state aid there. Moreover, they note that they have statutory duties of their own with 

respect to the calculation of their state aid, which require them to gather attendance information from 

McHenry County schools, compile that data in the correct form, and transmit it from their offices 
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in McHenry County to the State Board. The defendants, however, view any duty they owe as being 

"performed" solely in Sangamon County, where their employees calculate the state aid that is owed 

to each district. There is some case law to the effect that, where obligations under a contract are 

performed by the parties in two counties, venue is proper in both. See ServiceMaster Co. v. Mary 

Thompson Hospital, 177 Ill. App. 3d 885, 891 (1988). However, we view the contract analogy as 

of limited relevance here. 

ii 2 7 There were no direct dealings between the parties here (i.e., no face-to-face meetings or travel 

by one party to the other party's location), only an exchange of correspondence via traditional mail 

and e-mail, which took place equally in both counties. As to "events that altered the legal 

relationship of the parties," the defendants contend that this occurred when the State Board wrote 

the letter denying Dr. Oest's demand for recalculation, which took place in Sangamon County. The 

plaintiffs, however, argue that the key event was Dr. Oest's demand for recalculation, written in 

McHenry County, which served notice upon the defendants that the plaintiffs would not accept the 

previous funding calculations. 

ii 28 On this point-where events occurred that "altered the legal relationship of the 

parties"-both parties cite Williams, a 1990 supreme court decision. Williams involved a class 

action against the Illinois State Scholarship Commission (ISSC) filed by defaulting student loan 

borrowers who did not live in or obtain their loans in Cook County, seeking to enjoin the ISSC from 

filing all of its Illinois collection actions in Cook County. The ISSC argued that venue over the 

collection suits was proper in Cook County because it prepared loan documents and officially 

"approved" the loan guarantees in its Cook County office. 
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ii 29 The supreme court rejected this argument on several grounds. First, it noted that there was 

no evidence unequivocally establishing that, in fact, loan documents were prepared in Cook County. 

Williams, 139 Ill. 2d at 68. More importantly, however, the ISSC's preparation of the loan 

documents and its approval of the loans were not "integral" to the loan transaction; they were simply 

preliminary steps. Rather, the crucial events were the execution and performance of the loan 

agreements, both of which occurred in the counties where the borrowers lived or where the lenders 

were located. Id. at 69. The supreme court noted that there was no legal relationship or dealings 

between the borrowers and the ISSC before that point. As the "mere act of approving the loan" did 

not alter the legal positions of the parties, that could not be considered an integral part of the loan 

transaction. Id. at 69-70. 

ii 30 Under Williams, courts must focus on the event or events that are "integral" to the transaction 

or that change the legal relationship between the parties. The defendants argue that here the only 

event that was "integral" to the transaction that gave rise to the plaintiffs' mandamus action, and the 

event that altered the parties' relationship, was the State Board's denial of Dr. Oest's demand for 

recalculation, which occurred outside of McHenry County. Of course, the plaintiffs argue that it was 

Dr. Oest's initial demand that altered the parties' relationship by seeking a different aid calculation 

process. 

ii 31 Neither of these arguments is particularly persuasive. Indeed, it does not appear that the 

parties' legal relationship was ever actually "altered" in the manner described in Williams. Rather, 

the parties remained in essentially the same legal relationship. The State Board had the obligation 

to provide proper funding to the plaintiffs both before and after the exchange of correspondence (the 

demand letter and its rejection). The plaintiffs had the duty to gather and submit the information 
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necessary to calculate that funding both before and afterwards. To the extent that there has been any 

change in the parties' relationship, we lean slightly toward the view that the change was initiated by 

Dr. Oest's demand letter rather than the State Board's refusal (which simply restated its original 

position). Overall, however, we do not find any significant alteration in the parties' relationship. 

Rather, we view the factor of "where the action sprang into existence" as evenly balanced between 

events occurring within McHenry County and those occurring outside. 

i-f 32 Where the Effects Will Be Felt 

i-f 33 Perhaps because the above venue factors are fairly evenly balanced, both the parties and the 

trial court focused primarily on the "effects" test applied in Fisher. The facts in Fisher were 

somewhat similar to those in this case. A utility company serving the Rock Island-Moline area sued 

a governmental entity (the Illinois Commerce Commission (Commission)) for an injunction to 

prevent the Commission from enforcing a temporary rate order that would reduce the rates charged 

by the utility. The utility brought suit in Rock Island County, its home county, and the Commission 

sought to transfer the case to either Cook or Sangamon County (counties where it had offices). The 

trial court denied the motion and eventually entered the injunction requested by the utility. The 

Commission appealed, arguing in part that the motion to transfer venue had been wrongly denied, 

because venue was not proper in Rock Island County. As in our case, the issue was whether "some 

part of the transaction" occurred in Rock Island County. 1 

1 Fisher was decided under an earlier version of the general venue statute, now codified as 

section 2-101 (735 ILCS 5/2-101 (West 2010)), but the transactional venue analysis is the same 

under both that provision and section 2-103(a), the public corporation venue provision applicable 
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ii 34 Lacking any Illinois case law on point, the Fisher court turned to foreign case law, including 

a case from the Montana Supreme Court involving a similar suit by a utility against a state body 

(Montana-Dakota Utilities Co. v. Public Service Comm 'n, 107 P.2d 533, 534 (Mont. 1940)), and a 

California case in which a business owner sought to forestall the implementation of a court order 

obtained by a state agency (Cecil, 140 P.2d at 129). In both of these cases, the courts focused on the 

place where the order or rule was to be put into effect, not where it was issued, in concluding that 

at least part of the transaction from which the cause of action arose took place in the plaintiffs' home 

counties. See Fisher, 351 Ill. App. at 220-21. The Fisher court adopted this same approach, quoting 

the "where the shaft strikes" language from Cecil. It then held that venue was proper in Rock Island 

County because part of the transaction out of which the cause of action arose occurred there, in that 

the plaintiff utility was based there and the Commission's order would take effect there. Id. at 222. 

ii 35 The defendants here argue that, for several reasons, Fisher's "effects" test is not a proper 

consideration in determining venue. First, they note that section 2-103(a) makes no reference to 

where the effects of state action will be felt. This is not a particularly persuasive argument, in that 

section 2-103 (a) does not refer explicitly to any of the factors traditionally used to determine where 

part of the transaction giving rise to the cause of action arose, such as where negotiations took place, 

where an agreement was formed or was to be performed, the nature of the cause of action, or where 

direct dealings occurred. Rather, all of these factors-the use of which is well established-were 

adopted by courts interpreting venue statutes. Thus, the lack of an explicit statutory reference to the 

"effects" test is no bar to applying it, if it is otherwise in line with the applicable law. 

in this case. See Superior Structures Co. v. City of Sesser, 277 Ill. App. 3d 653, 657 (1996). 
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ii 36 Next, the defendants note that one of our more recent cases, Lake County Riverboat, 

distinguished Fisher and declined to apply the "effects" test. See Lake County Riverboat, 313 Ill. 

App. 3d at 955. We did so in that case because, in Fisher, the rate reduction order issued by the 

Commission "directly affected the [plaintiff] utility's business" in Rock Island County, and therefore 

venue was proper in that county. Id. In Lake County Riverboat, however, the plaintiff did not 

operate any business in Lake County, the county where it had sued the Illinois Gaming Board. 

Further, the plaintiff had no direct dealings with the Gaming Board at the time it filed suit (it hoped 

to apply for a casino license if one were made available, but did not actually have any application 

pending). For both of these reasons, we held that the Fisher "effects" test was not applicable inLake 

County Riverboat. Id. 

ii 3 7 In comparing the facts of Fisher and Lake County Riverboat to the case before us, we find 

Fisher more similar. Like this case, Fisher involved a dispute between a plaintiff entity that 

provided essential services to the public and a state body that controlled the plaintiffs funding in 

certain ways. As in Fisher, the present dispute involves the terms under which an ongoing legal 

relationship will be conducted, not a material change to that relationship itself. And unlike Lake 

County Riverboat, the denial of the demand for recalculation" directly affects" the plaintiffs' ongoing 

operations in their home county. Thus, we see no reason why the Fisher "effects" test would not be 

an appropriate consideration in determining venue. In this case, the application of that test supports 

the plaintiffs' argument that venue of the action was proper in McHenry County, because the 

plaintiffs conduct their business in McHenry County and the effects of any recalculation of general 

state aid (or the lack thereof) will be felt there. Accordingly, at least part of the transaction out of 

which the cause of action arose occurred in McHenry County. 
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i-f 38 CONCLUSION 

i-f 39 As we noted at the outset, the party seeking a change of venue bears the burden of showing 

that venue is not proper in the county in which the action was filed. Corral, 217 Ill. 2d at 155. The 

trial court erred in granting the motion to transfer venue, in part because it wrongly placed this 

burden on the plaintiffs, requiring them to show why McHenry County was a proper venue rather 

than requiring the defendants to show why it was not. In addition, the trial court failed to make any 

explicit finding regarding the threshold issue of whether venue was proper in McHenry County, 

although its comments suggest that it viewed the relevant "transaction" underlying the mandamus 

suit and the effects of that suit as occurring in both McHenry and Sangamon counties-a finding that 

would support the conclusion that venue was proper in McHenry County. As our review is de novo, 

we leave aside these errors by the trial court and simply consider whether the defendants met their 

burden. 

i-f 40 We conclude that they did not, for the following reasons. First, the nature of this mandamus 

action suggests that the plaintiffs may be required to present evidence regarding McHenry County 

school attendance and district boundaries. Second, the cause of action sprang into existence equally 

in McHenry County and elsewhere. Finally, the effects of the governmental action or inaction will 

be felt in McHenry County. As all of these factors support venue in McHenry County, the 

defendants did not carry their burden of showing that venue was not proper there. 

i-f 41 For all of the foregoing reasons, we reverse the January 5, 2012, order of the circuit court of 

McHenry County that granted the defendants' motion to transfer venue, and we remand the cause 

for further proceedings. 

i-f 4 2 Reversed and remanded. 
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OPINION

¶ 1 Plaintiffs Farid Karimi and Mahmobah Kashani appeal the trial court’s dismissal of their
first amended complaint pursuant to section 2-615 of the Code of Civil Procedure (735 ILCS
5/2-615 (West 2006)). On appeal, plaintiffs contend the trial court erred in dismissing counts
I through VI of their complaint.  In their complaint, plaintiffs sought a declaration that the1

condominium purchase agreement they entered into with defendants was still in effect when
defendants sold the condominium unit to a third party and that defendants improperly
retained as liquidated damages the earnest money and earned interest. Plaintiffs also alleged
breach of contract, unjust enrichment, and conversion. Plaintiffs further argued that the
liquidated damages provision in the purchase agreement is unenforceable because it fails to
set a certain sum as liquidated damages and effectively operates as a penalty. For the reasons
hereinafter set forth, we affirm.

¶ 2 JURISDICTION

¶ 3 The trial court entered a final judgment in the instant case on August 5, 2010, and

Although plaintiffs argue in their brief that they are appealing the dismissal of counts II1

through VII, in the argument section they address counts I through VI without mention of count VII.
Therefore, plaintiffs have waived review of the dismissal of count VII pursuant to Illinois Supreme
Court Rule 341(h)(7). Ill. S. Ct. R. 341(h)(7) (eff. Sept. 1, 2006).
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plaintiffs filed their notice of appeal on September 3, 2010. Accordingly, this court has
jurisdiction pursuant to Illinois Supreme Court Rules 301 and 303 governing appeals from
final judgments entered below. Ill. S. Ct. R. 301 (eff. Feb. 1, 1994); R. 303 (eff. May 30,
2008).

¶ 4 BACKGROUND

¶ 5 The following facts are taken from plaintiffs’ first amended complaint and attached
exhibits. On or about September 25, 2003, plaintiffs entered into an agreement with
defendants to purchase condominium 46A (later renamed 47A) and parking spaces 253, 254
and 255 at the Trump International Hotel and Tower. The total purchase price was
$2,188,464 and pursuant to the purchase agreement, plaintiffs deposited $328,269.60 (15%
of the purchase price) as earnest money. The agreement provided an anticipated closing date
of late 2008.

¶ 6 On September 5, 2008, defendants notified plaintiffs that the unit would be substantially
completed and ready to close on October 6, 2008. However, the closing was extended to May
15, 2009, due to plaintiffs’ inability to obtain financing. Plaintiffs failed to close on May 15,
2009, and in a letter dated July 6, 2009, defendants declared:

“The time and date for closing and the applicable cure period per the default
notice has elapsed and Purchaser has not closed on the unit. Therefore, Purchaser is
in breach of and in default under the Purchase Agreement. Consequently, Seller
hereby terminates the Purchase Agreement.”

Whereupon, defendants retained the earnest money and earned interest as liquidated
damages. In November 2009, defendants subsequently sold the unit and one less parking
space to a third party for $2.5 million.

¶ 7 Plaintiffs filed a seven-count first amended complaint. Count I alleged that the purchase
agreement was still in effect and sought a declaration of the parties’ rights under the
agreement; count II alleged breach of contract; count III sought a declaration that the earnest
money deposit should be returned; count IV sought a declaration, in the alternative, that the
liquidated damages clause is unenforceable; count V alleged unjust enrichment; count VI
alleged conversion; and count VII alleged a violation of the Illinois Consumer Fraud and
Deceptive Business Practices Act (815 ILCS 505/1 et seq. (West 2006)). Defendants filed
a motion to dismiss pursuant to section 2-615, and on August 5, 2010, the trial court granted
the motion and dismissed the complaint with prejudice. Plaintiffs filed this timely appeal.

¶ 8 ANALYSIS

¶ 9 On appeal, plaintiffs challenge the trial court’s dismissal of counts I through VI. A
motion to dismiss pursuant to section 2-615 challenges the legal sufficiency of the complaint.
Dloogatch v. Brincat, 396 Ill. App. 3d 842, 846 (2009). In ruling on the motion, the court
accepts as true all well-pleaded facts in the complaint as well as all reasonable inferences
drawn therefrom. Vitro v. Mihelcic, 209 Ill. 2d 76, 81 (2004). Any exhibits attached to the
complaint are also considered. Beahringer v. Page, 204 Ill. 2d 363, 365 (2003). Dismissal
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under section 2-615 is proper if the pleadings and attachments, when construed in the light
most favorable to the plaintiff, clearly show that plaintiff cannot prove any set of facts that
would entitle him to relief. Board of Directors of Bloomfield Club Recreation Ass’n v.
Hoffman Group, Inc., 186 Ill. 2d 419, 424 (1999). Review of the trial court’s dismissal of
plaintiff’s complaint pursuant to section 2-615 is de novo. Doe v. McKay, 183 Ill. 2d 272,
274 (1998). 

¶ 10 Counts I and III, respectively, request the court to issue a declaratory judgment. A claim
for declaratory judgment, however, is not the proper vehicle for presenting what are, in
essence, plaintiffs’ breach of contract allegations. The declaratory judgment process allows
a court to address a controversy after a dispute arises but before steps are taken that give rise
to a claim for damages or other relief. Beahringer, 204 Ill. 2d at 372-73. Although a
declaratory judgment action is proper to determine the parties’ existing rights, a court may
dismiss such an action if “a party, seeks to enforce his rights after the fact.” Senese v.
Climatemp, Inc., 222 Ill. App. 3d 302, 314 (1991). Here, defendants have already terminated
the purchase agreement and sold the unit to a third party. Plaintiffs are seeking “to enforce
[their] rights after the fact” and these allegations are properly breach of contract allegations.
The dismissal of the declaratory judgment counts was proper on that basis.

¶ 11 Even on the merits, plaintiffs’ allegations in counts I through III fail to state a cause of
action upon which relief can be granted. Count I essentially contends that defendants
breached the purchase agreement by selling the unit to a third party while the agreement was
still in full force and effect. Count II, alleging straightforward breach of contract, echoes
count I and adds that defendants further breached the agreement by failing to maintain
plaintiffs’ earnest money in an interest-bearing account. Count III alleges that defendants
failed to return plaintiffs’ earnest money and earned interest pursuant to paragraph 12 of the
purchase agreement. Paragraph 12(a) states as follows:

“Time is of the essence with regard to Purchaser’s obligations and covenants
hereunder. In the event of a default or breach of this Purchase Agreement by
Purchaser, Seller shall notify Purchaser of such breach or default and of the
opportunity, which shall be given the Purchaser, to remedy such breach or default
within twenty (20) days after the date such notice was received. If Purchaser fails to
remedy such breach or default within twenty (20) days after receipt of Seller’s notice,
then, subject to the limitations set forth below, Seller may terminate this Purchase
Agreement and, as its sole and exclusive remedy upon termination, retain as
liquidated damages from Purchaser an amount equal to the sum of (i) the amount set
forth *** required to be paid as an Earnest Money deposit and (ii) all amounts paid
or to be paid by Purchaser to Seller for any other services or work performed or to be
performed by Seller. *** In accordance with Section 1703(d) of the Interstate Land
Sales Full Disclosure Act, if Seller is otherwise entitled to the liquidated damages
described above, Seller shall return to Purchaser amounts paid to Seller (excluding
interest paid under the Purchase Agreement) in excess of: (x) 15% of the Purchase
Price (excluding any interest owed under the Purchase Agreement) or (y) the amount
of Seller’s actual damages, whichever is greater.”

¶ 12 Plaintiffs’ first amended complaint states that defendants first notified plaintiffs that the
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unit would be ready to close on October 6, 2008. Due to plaintiffs’ inability to obtain
financing, the closing was extended to May 15, 2009. Plaintiffs, however, failed to close on
that date and on July 6, 2009, more than 20 days later, defendants sent a letter to plaintiffs
terminating the purchase agreement. After terminating the agreement, defendants sold the
unit to a third party. The facts alleged by plaintiffs show that defendants properly terminated
the purchase agreement pursuant to paragraph 12(a) before selling the unit to a third party.
Accordingly, plaintiffs’ allegation that the purchase agreement was in full force and effect
when defendants sold the unit to a third party (counts I and II) is incorrect and plaintiffs
cannot prove any set of facts entitling them to relief.

¶ 13 The remaining allegations contained in counts II and III also fail to state a cause of action
upon which relief can be granted. In support of their contentions, plaintiffs merely conclude
that “[u]pon information and belief, the account into which the Trump defendants placed the
Earnest Money Deposit failed to pay any interest for a period of time” (count II); and,
interpreting the purchase agreement against defendants, the liquidated damages provision in
paragraph 12 requires the return of plaintiffs’ earnest money and earned interest because
defendants suffered no damages (count III). In opposing a motion to dismiss pursuant to
section 2-615, plaintiffs cannot rely on mere conclusions of law or fact unsupported by
specific factual allegations. Dloogatch, 396 Ill. App. 3d at 850. Dismissal of counts I through
III of plaintiffs’ complaint was proper.

¶ 14 Count V of plaintiffs’ first amended complaint alleges unjust enrichment. Under this
theory of recovery, plaintiffs must show that defendants “voluntarily accepted a benefit
which would be inequitable for [them] to retain without payment.” People ex rel. Hartigan
v. E&E Hauling, Inc., 153 Ill. 2d 473, 497 (1992). However, where a specific contract
governs the relationship between the parties, the doctrine of unjust enrichment is
inapplicable. La Throp v. Bell Federal Savings & Loan Ass’n, 68 Ill. 2d 375, 391 (1977). If
the complaint expressly alleges a contract, the count alleging unjust enrichment is properly
dismissed. Hartigan, 153 Ill. 2d at 497. Here, plaintiffs’ first amended complaint states that
the parties executed a purchase agreement. Count V does not argue in the alternative that the
contract was invalid, no longer in full force and effect, or otherwise unenforceable. Instead,
it incorporates the allegations of counts I through IV, which allege the existence of an
enforceable purchase agreement. Therefore, the trial court properly dismissed count V of
plaintiffs’ first amended complaint.

¶ 15 Count VI alleges conversion based on defendants’ wrongful possession and ownership
of plaintiffs’ earnest money and earned interest. Conversion is the improper “deprivation of
one who has a right to the immediate possession of the object unlawfully held.” Bender v.
Consolidated Mink Ranch, Inc., 110 Ill. App. 3d 207, 213 (1982). The subject of conversion
must be “an identifiable object.” In re Thebus, 108 Ill. 2d 255, 260 (1985). Money may be
the subject of conversion, but only if it is shown that the money “at all times belonged to the
plaintiff and that the defendant converted it to his own use.” Thebus, 108 Ill. 2d at 261. The
general rule, however, is that an action for conversion may not be maintained for money
representing a general debt or obligation. Thebus, 108 Ill. 2d at 261. The purchase agreement
states that “[e]arnest money so paid and deposited shall be held for the mutual benefit of
Seller and Purchaser.” Thus, the earnest money at issue here does not belong to plaintiffs at
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all times. Furthermore, it represents plaintiffs’ obligation to fulfill the contract. Since the
earnest money here is not the proper subject of a conversion claim, dismissal of count VI was
proper.

¶ 16 The dismissal of count IV presents a more complicated issue as it concerns the validity
and enforceability of the liquidated damages clause contained in paragraph 12(a) of the
purchase agreement. No fixed rule applies to all liquidated damages provisions, and courts
must evaluate each one on its own facts and circumstances. Jameson Realty Group v.
Kostiner, 351 Ill. App. 3d 416, 423 (2004). In general, under Illinois law a liquidated
damages provision is “valid and enforceable in a real estate contract, when: (1) the parties
intended to agree in advance to the settlement of damages that might arise from the breach;
(2) the amount of liquidated damages was reasonable at the time of contracting, bearing some
relation to the damages which might be sustained; and (3) actual damages would be uncertain
in amount and difficult to prove.” Grossinger Motorcorp, Inc. v. American National Bank
& Trust Co., 240 Ill. App. 3d 737, 749-50 (1992). Parties often include liquidated damages
provisions in real estate transactions “to avoid the difficulty of ascertaining and proving
damages by such methods as market value, resale value or otherwise.” Siegel v. Levy
Organization Development Co., 182 Ill. App. 3d 859, 861 (1989).

¶ 17 In Siegel, we upheld as enforceable a clause in the purchase agreement providing that in
case of buyer default all sums theretofore paid by the buyer, including earnest money, would
be forfeited as liquidated damages. Siegel, 182 Ill. App. 3d at 862. We found that damages
in the amount of $320,000 earnest money paid toward the purchase of a $1.6 million
condominium was reasonable in light of losses that might have been anticipated at the time
of contracting and the difficulty of ascertaining losses in the event of a breach. Id.

¶ 18 Plaintiffs first contend that paragraph 12(a) is unenforceable because it fails to set a
certain sum as liquidated damages. Plaintiffs argue that a set sum evidences the parties’
agreement on the settlement of damages, and paragraph 12(a)’s reference to amounts paid
for other services or work performed by defendants, in addition to the earnest money, shows
that they did not agree to a liquidated sum. However, in a real estate contract liquidated
damages specified as “ ‘all sums theretofore paid to Seller’ ” including earnest money and
payment for extras, have been upheld as “reasonable in light of any losses that could have
been anticipated at the time of the contract.” Siegel, 182 Ill. App. 3d at 862. See also Morris
v. Flores, 174 Ill. App. 3d 504, 507 (1988) (enforceable liquidated damages clause provided
that plaintiff would forfeit all money deposited under the contract, including earnest money).
In their brief, plaintiffs acknowledge that “[a]t the time of contracting, it remained possible
that Plaintiffs would, during the more than five-year period from execution of the Purchase
Agreement to completion of the construction of the Unit, pay additional deposits for other
services or work” performed by defendants. Plaintiffs, then, understood and agreed that the
earnest money and additional deposits were the amount designated as liquidated damages in
paragraph 12(a) when they executed the purchase agreement, and their argument that the
parties did not agree to a set sum is not persuasive.

¶ 19 Plaintiffs dispute the applicability of Siegel, arguing that despite language in the
liquidated damages provision referring to “all sums theretofore paid,” the Siegel court’s
holding focused only on the earnest money deposited. The provision in Siegel stated that in
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case of a purchaser breach, “ ‘all sums theretofore paid to Seller (including without limitation
earnest money and payments for Extras) by Purchaser shall be forfeited as liquidated
damages.’ ” Siegel, 182 Ill. App. 3d at 862. The Siegel court approved of the trial court’s
reasoning evidenced as follows:

“ ‘[I]t says including without limitation, but it does refer to the earnest money
deposit, so it’s not only just saying all sums but it seems to me that the parties are
specifically focusing in on at least the earnest money which is set forth in the
contract and that is clear.’ ” (Emphasis added.). Siegel, 182 Ill. App. 3d at 862.

Contrary to plaintiffs’ contention, the Siegel court did not interpret the liquidated damages
amount to include only the earnest money deposit and not “ ‘all sums.’ ” Id. Rather, it
reasoned that the provision adequately stipulated an amount of damages despite the
“ ‘without limitation’ ” language because the parties clearly intended to make the earnest
money amount, which was clearly set, central to the provision. Id. Here, as in Siegel, the set
sum of plaintiffs’ earnest money was the focus of the liquidated damages amount, and the
inclusion of payments for other work or services did not render the amount uncertain at the
time of contracting.

¶ 20 Plaintiffs also contend that the liquidated damages provision is unenforceable because
extrinsic evidence is required to determine the actual amount. As support, plaintiffs cite
Hamming v. Murphy, 83 Ill. App. 3d 1130 (1980), and First National Bank & Trust Co. of
Barrington v. Maas, 26 Ill. App. 3d 733 (1975). However, both cases involved installment
contracts for the purchase of land and the subsequent forfeiture of installment payments,
neither of which is at issue here. Furthermore, they do not support plaintiffs’ contention that
a provision requiring the introduction of outside evidence is not adequately liquidated. The
court in Hamming noted that under Illinois law, in order for the seller to retain all installment
payments made as liquidated damages there must be proof that the amount did not exceed
the fair rental value of the property. Hamming, 83 Ill. App. 3d at 1136. Since no such
evidence was presented at trial, the court in Hamming held that the cause would be remanded
to the trial court to determine whether the installment payments represented the fair rental
value of the property. Hamming, 83 Ill. App. 3d at 1137. See also Maas, 26 Ill. App. 3d at
739 (appellate court upheld the liquidated damages provision where the evidence showed the
amount did not exceed the fair rental value of the property). In both cases, the courts
considered evidence outside the information contained in the contracts to determine the
liquidated amount.

¶ 21 Plaintiffs’ final contention is that the liquidated damages provision is an unenforceable
penalty. Unlike the provisions upheld in Siegel and Morris discussed above, paragraph 12(a)
refers to actual damages in determining the liquidated damages amount. The question is
whether that reference is fatal to the enforcement of the liquidated damages provision. A
provision that allows defendants the option to receive liquidated damages or seek actual
damages is unenforceable as a penalty. Grossinger, 240 Ill. App. 3d at 752. In Grossinger,
the purchase contract provided that if the plaintiff caused the contract to terminate, “ ‘the
earnest money shall be forfeited to the [defendant] to be retained by the [defendant] as
liquidated damages, or at [defendant]’s option, [defendant] may exercise any other remedy
available at law.’ ” Grossinger, 240 Ill. App. 3d at 740. This court held that the provision
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was unenforceable because it penalized the plaintiff by giving defendants a minimum
recovery regardless of actual damages, and also allowed defendants to disregard liquidated
damages if actual damages exceeded the specified amount. Grossinger, 240 Ill. App. 3d at
751. See also Catholic Charities of the Archdiocese of Chicago v. Thorpe, 318 Ill. App. 3d
304, 311-13 (2000) (held that a liquidated damages provision giving the seller the option to
claim the earnest money as liquidated damages is unenforceable as a penalty). Such a
provision negates the purpose of liquidated damages, which is to provide parties with an
agreed-upon, predetermined damages amount when actual damages may be difficult to
ascertain. Hickox v. Bell, 195 Ill. App. 3d 976, 987-88 (1990). 

¶ 22 Despite its reference to actual damages, paragraph 12(a) does not give defendants the
option to seek actual damages. Although a calculation of actual damages may be necessary
to determine a liquidated damages amount, defendants can receive no more than the amount
plaintiffs have deposited pursuant to the agreement, even if actual damages prove greater
than the sum deposited. Furthermore, unlike the clauses in Grossinger and Catholic
Charities, no provision in the agreement allows defendants the option to pursue actual
damages in case of plaintiffs’ breach. As discussed above, plaintiffs had knowledge of and
agreed to the amounts included as liquidated damages at the time of contracting, and
defendants have no option to disregard that amount. The liquidated damages provision at
issue here is not an unenforceable penalty.

¶ 23 Plaintiffs also argue that paragraph 12(a) operates as a penalty because defendants
suffered no actual damages. Instead, defendants sold the unit for approximately $400,000
more than the contract price contained in the purchase agreement with plaintiffs. Citing
Penske Truck Leasing Co. v. Chemetco, Inc., 311 Ill. App. 3d 447 (2000), plaintiffs argue
that “when a party receives both substantial liquidated damages and windfall profits, the
court will consider the damages unreasonable.” Penske, however, concerned a provision with
alternate methods of computing liquidated damages dependent on whether the nondefaulting
party retained or sold the leased trucks at issue in the contract. Penske, 311 Ill. App. 3d at
455. The court in Penske held that allowing the plaintiffs to retain the trucks, calculate
liquidated damages based on that retention, then shortly thereafter sell the trucks at a profit
would constitute unreasonable damages. Penske, 311 Ill. App. 3d at 457. It reasoned that “it
was never the intention of the parties to permit plaintiff to proceed under the method of
recovery used when plaintiff decides to retain the vehicles but later sells the vehicles and
reaps a windfall in the process.” Penske, 311 Ill. App. 3d at 457. Unlike the liquidated
damages provision in Penske, paragraph 12(a) does not contain alternate methods for
computing damages depending on whether defendants retain or sell the condominium unit
at issue. Defendants here properly claimed liquidated damages for plaintiffs’ default pursuant
to the purchase agreement. Furthermore, unlike the provision in Penske, under the terms of
this agreement whether defendants eventually sold the unit, and any proceeds from a sale,
are irrelevant to the liquidated damages issue.2

The parties also argue whether the following federal cases or cases from other jurisdictions,2

Yockey v. Horn, 880 F.2d 945 (7th Cir. 1989), Vanderbeek v. Barefoot, 226 F. App’x 3d 209 (3d Cir.
2007), and Wasserman’s Inc. v. Township of Middletown, 645 A.2d 100 (N.J. 1994), support
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¶ 24  A term fixing unreasonably large liquidated damages, however, may be unenforceable
as a penalty on public policy grounds. Penske, 311 Ill. App. 3d at 454. The reasonableness
of the amount, though, depends not on the actual damages suffered by the nonbreaching
party, but on whether the amount reasonably forecasts and bears some relation to the parties’
potential loss as determined at the time of contracting. Jameson, 351 Ill. App. 3d at 423.
Courts have considered earnest money representing up to 20% of the purchase price a
reasonable sum as liquidated damages. See Siegel, 182 Ill. App. 3d at 860. Here, the earnest
money represented 15% of the purchase price, and plaintiffs acknowledge they did not make
further payments for other services or work. Liquidated damages in the amount of 15% of
the purchase price is a reasonable amount considering the potential loss each party faced at
the time of contracting. Siegel, 182 Ill. App. 3d at 862. Furthermore, plaintiffs’ argument
concerning defendant’s sale of the unit for $400,000 more than the contract price proves the
validity of the liquidated damages provision because it shows how uncertain and difficult it
was for the parties to ascertain actual damages at the time of contracting. See Jameson, 351
Ill. App. 3d at 427.

¶ 25 Finally, plaintiffs contend that in a case such as the one at bar, where the nonbreaching
party suffered no actual damages but instead reaped a handsome profit, enforcing the
liquidated damages clause would be “obnoxious.” As support, plaintiffs cite Radloff v.
Haase, 196 Ill. 365 (1902). Radloff concerned a liquidated damages provision contained
within a covenant not to compete. Radloff, 196 Ill. at 366. The defendant sold his bakery to
the plaintiff and in the contract promised not to engage in the bakery business within a five-
block radius. Id. The contract further stated that the defendant agreed to pay a sum of $2,000
if he violated the agreement. Id. The plaintiff subsequently sold the bakery to a third party
and moved out of Illinois. Id. at 366-67. Approximately one year later, the defendant opened
a bakery business across the street from his former business without the plaintiff’s consent.
Id. at 367. The plaintiff brought suit, seeking damages from defendant’s violation of the
initial contract although he presented no evidence of actual damages from the breach.
Radloff, 196 Ill. at 367. Our supreme court noted that the terms of the contract in Radloff did
not make clear whether the damages provision contained therein was a liquidated damages
provision or a penalty. Id. In determining whether or not the amount specified was liquidated
damages, the court in Radloff reasoned that “the idea of the courts is to ascertain, if possible,
the actual damages sustained, and if it is possible to ascertain the actual damages, or if the
amount of liquidated damages mentioned in the contract is exorbitant, the court will construe
the amount as a penalty, rather than as liquidated damages.” Radloff, 196 Ill. at 368. It found
that the plaintiff “has not been engaged in the bakery business at Chicago a single day since
[the defendant] re-entered the restricted territory, nor has he been in any way injured by the
action of [the defendant] *** and to construe this contract as liquidated damages would work
absurdity and oppression.” Radloff, 196 Ill. at 369.

plaintiffs or defendants. These cases state the Restatement (Second) of Contracts’ position that the
reasonableness of a liquidated damages provision may be determined either at the time of contracting
or at the time of injury. Since Illinois law adequately addresses the issue, we need not consider these
cases any further.
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¶ 26 Unlike the contract in Radloff, the purchase agreement here concerns a real estate
transaction with a provision explicitly designating an amount as liquidated damages. Where
damages for breach of contract would be uncertain or difficult to calculate, our supreme court
has upheld a reasonable amount stipulated at the time of contracting as liquidated damages
without regard to actual damages. See Weiss v. United States Fidelity & Guaranty Co., 300
Ill. 11, 17 (1921). In Weiss, the plaintiff contracted with the defendant to remodel a three-
story building he owned. Weiss, 300 Ill. at 12-13. The contract provided that the project
would be completed no later than January 15, 1917, and defendant would pay as liquidated
damages $15 per day for each day thereafter until completion. Id. at 13. The defendant
subsequently failed to complete the project and the plaintiff hired another contractor who
finished the job on July 10, 1917, at an additional cost of $872.64. Weiss, 300 Ill. at 14-15.
The supreme court held that under the terms of the contract, the plaintiff was entitled to
$2,625 in liquidated damages. Weiss, 300 Ill. at 18-19. It reasoned that at the time of
contracting, the parties reasonably presumed that any delay that might occur would be minor
and the amount of $15 per day was not excessive in light of that time frame. Weiss, 300 Ill.
at 18. It acknowledged that a liquidated damages provision specifying a certain amount per
day “ ‘could be extended to such length of time as to become grossly excessive,’ ” but the
“ ‘fact that the delay in the particular case was long continued to a time that may be said to
be unreasonable or unusual cannot be looked to’ ” in determining whether to enforce a
liquidated damages provision. Weiss, 300 Ill. at 19.

¶ 27 The purpose of a liquidated damages provision is to provide parties with a reasonable
predetermined damages amount where actual damages may be difficult to ascertain. Hickox,
195 Ill. App. 3d at 987-88. Courts generally give effect to such provisions “if the parties have
expressed their agreement in clear and explicit terms and there is no evidence of fraud or
unconscionable oppression.” Hartford Fire Insurance Co. v. Architectural Management,
Inc., 194 Ill. App. 3d 110, 115 (1990). As discussed above, plaintiffs here understood and
agreed to the explicit terms of paragraph 12(a) when they entered into the purchase
agreement, and they make no claim that fraud or unconscionable oppression played a role in
inducing them to sign the contract. The nature of a liquidated damages provision is such that
the set amount may at times exceed actual damages, and other times actual damages may
exceed the set amount. In entering into the purchase agreement, both parties here agreed to
accept this inherent risk. Newcastle Properties, Inc. v. Shalowitz, 221 Ill. App. 3d 716, 725
(1991). Although defendants could have elected not to seek liquidated damages given the
circumstances here, they have the right to pursue such damages under paragraph 12(a), and
the provision is valid and enforceable. The trial court properly dismissed plaintiffs’
complaint.

¶ 28 Defendants argue in their brief that paragraph 12(a) is valid and enforceable because its
provision that the seller would return amounts paid “in excess of: (x) 15% of the Purchase
Price (excluding any interest owed under the Purchase Agreement) or (y) the amount of
Seller’s actual damages, whichever is greater” tracks the language of the Interstate Land
Sales Full Disclosure Act (15 U.S.C. § 1703(d) (2006)). Due to our disposition of the appeal,
we need not consider this argument.

¶ 29 For the foregoing reasons, the judgment of the circuit court is affirmed.
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¶ 30 Affirmed.
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1. Deeds - Construction - Generally 

Although some obligations in a purchase and sales contract may 
merge into the deed on closing, collateral provisions and those not 
performed before delivery and acceptance of deed do not merge. 

2. Vendor and Purchaser - Contracts to Convey Real Property - Modification 

Because nothing in escrow agreement stated or implied that it was 
intended to supersede provisions of purchase and sales contract 
between parties, trial court correctly rules that escrow agreement 
was only supplementary to purchase and sales contract, and that 
both contracts remained in affect. 

3. Contracts - Construction - Liquidated Damages 

In absence of expressed intent in agreements between home 
purchasers and sellers, escrow agreement could not properly be read 
as creating a liquidated damages provision and limiting purchasers' 
damages to the escrow amount. 
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4. Appeal and Error - Preservation of Question - Particular Cases 

Where defendants sought judgment as a matter of law on issue of 
punitive damages, and renewed their motion after entry of judgment, 
those motions preserved the issue for appellate review, whether or 
not defendants also objected to jury instruction on punitive 
damages. V.R.C.P. SO(a), (b); Sl(b). 

5. Damages - Punitive Damages - Generally. 

Malice alone is not sufficient to support an award of punitive 
damages in a breach of contract case; defendants' action must also 
be akin to a willful and wanton, or fraudulent, tort. 

6. Damages - Punitive Damages - Generally 

There was no basis for jury's award of punitive damages in 
dispute between home purchasers and sellers, since purchasers' 
evidence was insufficient to show malicious conduct akin to a 
tort on part of sellers. 

7. Damages - Compensatory Damages - Particular Cases 

Jury's award of compensatory damages to home purchasers in 
construction dispute was within wide limits supported by the 
evidence, and was therefore upheld. 

8. Damages - Practice and Procedure - Generally 



Under charge given by trial court, jury could not choose to 
award no damages on defendants' counterclaim once it found that 
plaintiffs converted defendants' gravel; matter was therefore 
remanded for court to order an additur representing a reasonable 
amount of damages consistent with evidence. 

9. Costs - Recovery of Costs and Attorney Fees - Generally 

Issue of whether a party is entitled to attorney's fees pursuant to 
a contractual provision is to be decided by the jury, but amount of 
fees is to be determined post-trial by the judge. 

10. Costs - Recovery of Costs and Attorney Fees - Generally 

Defendants in contract actions have no constitutional right to 
have amount of attorneys' fees determined by a jury, since 
determination of the amount of attorneys' fees involves equitable 
accounting, and there is no right to a jury trial in equitable 
matters. U.S. Const. amend. VII; Vt. Const. ch. !r art . .!,l; 
ch. 12 § 38. 

11. Appeal and Error - Preservation of Questions - Particular Cases 

Because plaintiffs were entitled to attorney's fees as a matter of 
law by virtue of contract provision, they were not required to 
present evidence in support of their attorneys' fee request to 
the jury, and were not required to include a demand for attorneys' 
fees in their pleadings. 

12. Costs - Recovery of Costs and Attorney Fees - Particular Cases 

Because special conditions were explicitly made part of 
residential purchase and sales contract between parties, breach of 
one of those conditions was necessarily a breach of the contract, 
and because attorneys' fees could be collected for breach of 
contract, they could therefore be collected for breach of special 
condition relating to sellers' obligation to perform dirt work on 
property. 

13. Attachment and Garnishment - Attachment Proceedings - Modification 

Even though judgment had been entered, trial had power to order 
substitution of collateral by authorizing defendants to post a 
surety bond in lieu of 
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plaintiffs' real property attachments and releasing those 
attachments when bond was posted. V. R. C. P. 4 .1 (e) (2), 62 (e) . 
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DOOLEY, J. 

Defendants Stowe Club Highlands, Robinson Springs Partnership, and 
Robinson Springs Corp., appeal from a jury verdict finding them liable 
to plaintiffs Thomas Murphy and Carol Presley for breach of contract and 
awarding them $53,000 in compensatory and $100,000 in punitive damages. 
The verdicts result from the jury's finding that defendants breached a 
contractual obligation to perform site work, called "dirt work," on 
plaintiffs' lot in preparation for plaintiffs building a house on the lot. 
Defendants also appeal from a jury verdict in their favor on 



their counterclaim for conversion of gravel because the jury awarded them 
no damages. Defendants make four arguments on appeal: (1) the trial court 
erred in ruling that plaintiffs' recovery was not limited to receipt of 
$5,000 placed in escrow by the parties; (2) there was no basis for a 
punitive damage award; (3) the compensatory damage award was excessive and 
not justified; and (4) the failure to award damages on defendants' 
counterclaim was inconsistent with the jury instructions. Plaintiffs, in 
turn, appeal (1) the denial of their motion for attorneys' fees, and (2) 
the granting of defendants' motion to post a corporate surety bond in lieu 
of attachments. The appeals were consolidated for review. We affirm in 
part, reverse in part, and remand for further proceedings consistent with 
this opinion. 

In July 1994, plaintiffs, husband and wife, as buyers and defendants 
as sellersl!!:!.!l signed a purchase and sale contract for lot 
#31 in Stowe Club Highlands, a residential development. Attached to 
the purchase 
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and sale contract was an addendum containing "special conditions." One of 
these conditions provided that defendants would perform "all 'dirt work' 
necessary for the construction of the house on lot #31." This work was to 
include: "Excavation and backfill of cellar hole ... and trenches for 
water, electric, cable TV, telephone and septic lines ... installation 
of driveway ... removal and/or burial of stumps and debris created by 
reason of the dirt work ... final grading around house, retaining walls 
as necessary, rake, seed and mulch." The condition also provided that the 
work was to be completed to the satisfaction of the buyers, and another 
condition specified that the parties would enter into a separate escrow 
agreement "for the purpose of escrowing $5,000 pending completion of 
the work detailed [in the other condition]." 

The parties entered into an escrow agreement at the closing on 
September 26, 1994. It recites substantially the same list of dirt work to 
be performed by defendants, and also provides that all items other than 
the final grading around the house, the installing of any retaining walls, 
and the raking, seeding, and mulching were to be completed no later than 
December 31, 1995, or the escrow fund would be released to plaintiffs. 
Pursuant to the agreement, $5,000 was deposited in the escrow account, 
held by plaintiffs' lawyer. 

Virtually no activity occurred with respect to the site until the 
summer of 1995, apparently because plaintiffs were trying to sell their 
existing house. When plaintiffs bought lot #31, it contained a rough 
driveway allowing entry onto the land from the access road. During the 
summer of 1995, almost a year after the closing, defendants performed work 
on the lot, adding gravel to the rough driveway, and creating a "stump 
dump" to bury stumps and water bars to control erosion. The stump dump 
was created by digging a hole in the lot, pushing a number of tree stumps 
into it, and covering them with dirt to create a mound. There was 
conflicting evidence about whether the stumps came from plaintiffs' lot or 
from neighboring lots. In July 1995, plaintiffs visited the site, 
discovered the stump dump and water bars, and told James Connacher, 
President of Stowe Club Highlands, that they were displeased with the 
condition of the land. 

Disputes arose between the parties, with Mr. Connacher representing 
defendants. Plaintiffs decided that the existing access to the lot was not 
suitable for a driveway, and informed defendants in late 
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October or early November 1995 where they wanted the access relocated. As 
Mr. Connacher learned of the work plaintiffs were expecting of him under 
the purchase and sale contract, he grew concerned about the cost and told 
plaintiffs that they needed to work out a new dirt work agreement to spell 
out in detail the work that would be done. Plaintiffs were unwilling to 
enter into a new agreement. Earlier, Mr. Connacher had recommended an 
excavation contractor to plaintiffs. At some point in late 1995 or early 
1996, he told that excavation contractor not to do any work for plaintiffs, 
causing a delay while they arranged another contractor. 

Pursuant to its Act 250 permit and as part of the mutual covenants 



between landowners in the development, the Stowe Club Highlands 
development has an architectural review committee, which must review and 
approve all building and landscape designs prior to development of a lot. 
To obtain preliminary and then final approval, the landowner must present: 
(1) preliminary plans showing "proposed location, preliminary elevations, 
shape and dimensions of the proposed improvements," and (2) final plans 
including a "site plan, a foundation plan, working drawings for the 
proposed improvements, ... elevations, and the landscape plan." The 
committee has 30 days to respond to requests for approval. 

In the fall of 1995, the members of the architectural review 
committee included an architect, a resident of Stowe Club Highlands, and a 
representative of one of the owners of the development, Mr. Connacher. At 
trial, plaintiff Murphy testified that Mr. Connacher stated at a site 
meeting that all plaintiffs needed to submit to the architectural review 
committee were exterior elevations and outside finishes. Plaintiffs' 
evidence also showed that a previous review by the committee had taken 
about a week and had been very informal. 

On November 22, 1995, plaintiffs gave their preliminary plans to the 
architectural review committee, hoping to start construction before the 
winter. Although their designer had substantially completed the 
construction plans by that date, the submission consisted only of 
exterior elevations, color swatches, and a computer rendering of 
the exterior. On December 19, 1995, the committee informed plaintiffs 
that their submission was incomplete and that they were required to submit 
interior floor plans and a revised site plan in accordance with the 
covenants before their proposal could be considered. Plaintiffs responded 
by letter stating they had submitted everything Mr. Connacher had told 
them to submit, and asking again for prompt approval. When they received 
no immediate response, 
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they contacted their attorney. Plaintiff's attorney wrote a letter to Mr. 
Connacher on their behalf on December 29, 1995, demanding that he complete 
the dirt work and stating that the escrow money would not be released at 
the end of the year. Plaintiffs did not start construction that winter. 

In March and April, 1996, plaintiffs submitted most of the needed 
plans, and on April 5, 1996, the architectural review committee issued 
preliminary approval of the plans. On May 10, 1996, the committee gave 
final approval to the plans for the house,[fn2] and 
plaintiffs began construction, hiring their own contractor to perform 
the dirt work. Plaintiffs' excavation contractor used some gravel 
from piles belonging to defendants. Construction was not completed 
within the two-year limit required to avoid a land gains tax, and 
plaintiffs paid a tax of $19,000.[fn3] 

The legal battle between the parties continued, however. Plaintiffs' 
attorney, not having received a response to the December letter, sent a 
letter to Mr. Connacher in March, 1996, demanding immediate action to 
complete the dirt work and to remove the stump dump and water bars and 
accusing him of manipulating the architectural review process to avoid 
performing the dirt work. Through counsel, defendants responded that the 
dirt work obligation had not survived closing because it was not in the 
deed, no dirt work could be performed until plaintiffs obtained approval 
from the architectural review committee, Mr. Connacher had abstained from 
deliberations of the committee, and plaintiffs' counsel could release the 
escrow money to plaintiffs. Further letters only escalated the 
controversy, and this suit was filed in August, 1996. 

The complaint charged defendants with violating the Vermont Consumer 
Fraud Act; trespassing on lot #31 when they entered onto it in July, 1995 
to create the stump dump and water bars; negligence in the creation of the 
stump dump and water bars; and breach of contract for failing to complete 
the dirt work specified in the purchase and sale and escrow agreements. 
Included in the relief requested 
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were attorneys' fees pursuant to the Vermont Consumer Fraud Act, and 
punitive damages. Defendants filed a counterclaim for conversion of the 
gravel used by plaintiffs' contractor. 



Following a five-day trial, the jury found that defendants breached 
their contractual obligations to plaintiffs, but were not negligent and 
did not trespass on lot #31. The jury also found plaintiffs converted 
some of defendants' gravel, but did not assign any damages to that claim. 
The jury verdict awarded plaintiffs $58,000 in compensatory damages, minus 
the $5,000 already received from the escrow agreement, and $100,000 in 
punitive damages, for a total of $153,000. Defendants appealed from the 
judgment entered on that verdict. 

After judgment was entered, writs of attachment against defendants' 
real property were issued and recorded in the Stowe Land Records. On June 
4, 1998, defendants filed a motion to substitute collateral. The court 
granted the motion to substitute a surety bond in lieu of the writs of 
attachment, and plaintiffs have appealed that decision. 

During the same time period, after judgment was entered, plaintiffs 
moved for imposition of attorneys' fees pursuant to V.R.C.P. 54(d) (2) (A). 
That motion was denied, and plaintiffs have appealed that decision as 
well. We begin with defendants' appeal issues. 

I. 

A. 

Defendants first argue that when defendants defaulted, plaintiffs' 
sole remedy was to retain the $5,000 held in escrow and, therefore, the 
entire damage award must be reversed. Defendants raised this argument in 
a summary judgment motion filed at the beginning of the trial. They 
claimed that the escrow agreement was a liquidated damages clause, 
limiting plaintiffs' remedy to the $5,000 escrow amount. The court ruled 
that the escrow amount represented security for defendants' obligation 
contained in the purchase and sales contract, and that contract, not the 
escrow contract, represented the statement of defendants' obligation. 
Defendants argue here that the court's ruling was erroneous. 

As set forth above, the purchase and sale contract was signed in July, 
1994. In a special condition annexed to the contract, defendants 
obligated themselves to "provide all 'dirt work' necessary for the 
construction of [plaintiffs'] house," and this work was "to be completed to 
the satisfaction of the Buyers." The condition detailed the 
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"dirt work" covered by the agreement. Another condition required the 
parties to enter into an escrow agreement to escrow "$5,000 pending 
completion of the work detailed" in the condition above. As discussed 
below, the main purchase and sale contract set out the remedies in case 
of breach by either party. 

At closing on September 26, 1994, the parties signed an escrow 
agreement, escrowing $5,000 of the purchase price with plaintiffs' closing 
lawyer, "to provide assurance that the unfinished work will be completed 
by" the sellers. The escrow agreement contained the same list of dirt work 
to be done by defendants. It provided that most of the dirt work was to 
be completed by December 31, 1995, with the remainder to be completed by 
the end of the following year. If the sellers did not complete the work 
by the specified date, the amount necessary to complete the work was to be 
released to the buyer for that purpose. If the sellers completed the work, 
the escrow fund was to be distributed to them. 

[l] In their summary judgment motion, defendants first claimed that the 
obligations contained in the purchase and sales contract were merged into 
the deed at closing, and because the deed did not contain the dirt work 
obligation, it did not survive. The court correctly rejected this 
argument. Although some purchase and sales provisions may merge into the 
deed on closing, collateral provisions and those not performed before 
delivery and acceptance of the deed do not merge. See Wyatt v. Palmer, 
165 Vt. 600, 601-02, 683 A.2d 1353, 1356 (1996) (provisions of purchase and 
sale contract establishing seller's duty to build a house for buyers not 
merged into deed); Chappell v. Northern Realty, Inc., 128Vt. 476, 480, 
266 A.2d 453, 456 (1970) (obligation to repair in purchase and sales 
agreement enforceable; it "does not in any way affect the deed or impair 



its force and effect," rather it is "collateral to it and independent of 
it"); Pepin v. Poitras, 127Vt.307, 309, 248A.2d719, 720 (1968) 
(purchaser's acceptance of unconditional deed did not nullify terms of 
sales contract providing that seller would make cellar usable 
against problems created by spring under it; terms of deed and sales 
contract were not "inconsistent or in conflict with each other") . 

Defendants' second argument is that the escrow agreement superseded 
and extinguished the purchase and sale contract. The trial court ruled 
that the escrow agreement was only supplementary to the purchase and sales 
contract, and that both contracts remained in effect. Again, we believe 
that the trial court ruled correctly. See Cooperative Fire Ins. Ass'n of 
Vermont v. Bizon, 166 Vt. 326, 333, 
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693 A.2d 722, 727 ( 1997) ("As long as the trial court's 
construction of a contract is reasonable, we will sustain it") . 

The purpose of an escrow "is to assure the carrying out of an 
obligation already contracted for and in furtherance of the obligation the 
promisor deposits money, goods or documents to an escrow agent who agrees 
to part with it only on a specified condition." National Union Fire Ins. 
Co. v. Proskauer, Rose, Goetz & Mendelsohn, 634 N.Y.S.2d 609, 614 (N Y 

Sup. Ct. 1994). By its very nature, an escrow agreement is supplementary 
to another contract. Indeed, there must exist a binding underlying 
contract "or the escrow instructions are unenforceable." Allan v. Martin, 
574 P.2d 457, 458 (Ariz. 1978) : 

Therefore, the escrow instructions are not a part of the 
underlying real estate sales contract and the terms of 
the instructions cannot alter or modify the sales 
contract unless the parties specifically and clearly 
state such alteration or modification in writing with 
specific reference to the fact it changes the original contract. 

Id.; see also Angle v. Marco Builders, Inc., 626 P.2d 126, 129 (Ariz. 
1981). 

[2] There is no reference in the escrow agreement in this case to suggest 
it modifies the purchase and sales contract, and no other indication of 
such an intent. The purchase and sales contract specifically provided 
that the parties would enter into an escrow agreement at closing. Nothing 
in the escrow agreement states or implies that the escrow agreement 
was intended to supersede provisions of the purchase and sale contract. 

By similar reasoning, we resolve defendants' third and most important 
argument on this issue. Defendants argue that the escrow agreement should 
be read as creating a liquidated damages provision and limiting 
plaintiffs' damages to the escrow amount. We agree that the parties could 
have designated the escrow amount as liquidated damages and limited 
plaintiffs' damages to the escrow amount. See, e.g., Renaudette v. 
Barrett Trucking Co., 167 Vt. 634, 636, 712 A.2d 387, 389 ( 1998) (mem.) 
(upholding liquidated damages provision, limiting damages to escrowed 
amount). We must, however, construe contracts to give effect to the 
intent of the parties as that intent is expressed in their writings. See 
Hamelin v. Simpson Paper Co., 167 Vt. 17, 19, 702 A.2d 86, 88 (1997). 
Unless a contract provision is ambiguous, we construe it as a matter of 
law. See Isbrandtsen v. North Branch Corp., 150Vt. 575, 581, 
556 A.2d 81, 85 (1988). We will, 
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however, sustain the trial court's construction of a contract if it is 

reasonable. Bizon, 166 Vt. at 333, 693 A.2d at 727. 

To reach the conclusion defendants urge, we must find in the contracts 
that the parties expressed an intent to use the escrow amount as 
liquidated damages. The writings before us are devoid of any such intent. 
The main body of the purchase and sales contract has a section entitled 
default. That section allows the seller to retain any deposit as 
liquidated damages should the buyer fail to close the transaction or 
otherwise default. It also provides that if the seller fails to close or 
"is otherwise in default," the purchaser may terminate the contract and 



"may pursue Purchaser's rights to all legal and equitable remedies 
provided by law." It contains no language providing liquid damages to the 
purchaser. 

The special conditions to the contract which were added in part to set 
forth the dirt work obligation provide only that the parties "shall enter 
into an escrow agreement for the purpose of escrowing $5,000 pending 
completion of the work detailed" in the dirt work provision. As we held 
above, the escrow agreement does not supersede the purchase and sales 
agreement. Nevertheless, if we look to the escrow agreement, we find 
in it no expression of intent consistent with defendants' argument. 
The escrow agreement says that the "escrow fund is to provide assurance 
that the unfinished work will be completed by SELLER" and also that upon 
failure of defendants to perform the work, the escrow amount is to be 
released to plaintiffs "for their use in making alternative arrangements 
for completion of the work." 

[3] Neither agreement relates delivery of the escrow amount to any other 
remedies plaintiffs may have. Indeed, the purchase and sales contract 
specifically provides that plaintiffs have all legal and equitable 
remedies provided by law. Neither agreement states or suggests that the 
delivery of the escrow amount is the exclusive remedy for defendants' 
breach of the dirt work obligation. In the absence of such provisions, we 
cannot construe the purchase and sales contract as limiting plaintiffs' 
remedies to retention of the escrow amount, or establishing the escrow 
amount as liquidated damages. See David v. Hitti, 480 P.2d 581, 583-84 
(Col. Ct. App. 197 0) (where neither partnership dissolution agreement or 
escrow agreement related delivery of escrow to seller's remedies or stated 
delivery of escrow property was seller's sole remedy, seller retained right 
to sue for damages for breach of the dissolution agreement). 
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B. 

[4] Defendant's next claim is that the trial court erred in submitting 
plaintiffs' demand for punitive damages to the jury. Before we examine 
the merits of this claim, we must first address plaintiffs' response that 
defendants failed to preserve this argument because they failed to object 
to the jury instructions on punitive damages following their delivery to 
the jury as required by V.R.C.P. 5l(b). In this case, defendants sought a 
judgment as a matter of law on the punitive damages issue in compliance 
with V.R.C.P. 50(a), and renewed their motion after entry of judgment as 
required by Rule 50(b). These motions preserved the issue for appellate 
review, whether or not defendants also objected to the jury instruction. 
See Crump v. P & C Food Markets, 154 Vt. 284, 290-91, 576 A.2d 441, 445 
(1990). 

The method of preservation also provides the standard of review. We 
must determine whether the result reached by the jury is sound in law on 
the evidence produced. See Haynes v. Golub Corp., 166Vt. 228, 233, 
692 A.2d 377, 380 ( 1997) . In making this determination, we must view the 
evidence in the light most favorable to the nonmoving party, and exclude 
the effect of any modifying evidence. See id. 

In this Court, and before the jury, plaintiffs urged three main 
justifications for punitive damages: (1) defendants flagrantly refused to 
discharge their responsibility to perform the dirt work for plaintiffs' 
house, and gave spurious and legally misleading reasons why they were not 
performing; (2) defendants directed the dirt work contractor not to perform 
the dirt work for plaintiffs; and (3) defendants manipulated the 
architectural approval process to delay approval so they would be released 
from their obligation to perform the dirt work. In evaluating whether 
these justifications are sufficient, we must examine our decisions on 
punitive damages in breach of contract cases. 

The leading modern case is Clarendon Mobile Home Sales, Inc. v. 
Fitzgerald, 135 Vt. 594, 381 A.2d 1063 (1977), in which the landlord of a 
mobile home lot sued for possession and back rent and the tenants 
counterclaimed for damages, including punitive damages, for breach of the 
warranty of habitability. On the punitive damages issue, we held: 



Punitive damages are generally not recoverable in 
actions for breach of contract. However, in certain 
extraordinary cases in which the breach has the character 
of a wilful and 
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wanton or fraudulent tort, punitive damages may be allowed. 
Punitive damages are awarded not as compensation to the 
sufferer, but "on account of the bad spirit and wrong 
intention" of the breachor. 

Id. at 596, 381 A.2d at 1065 (citations omitted). 

Later cases have provided a fuller explanation of the standard. In 
Ainsworth v. Franklin County Cheese Corp., 156 Vt. 325, 592 A.2d 871 
(1991), the plaintiff sought punitive damages because of the defendant's 
refusal to provide severance benefits, as contracted, after it fired the 
plaintiff. We explained that Clarendon Mobile Homes required that the 
breach of contract have the "character" of a tort, but not necessarily all 
the elements of an independent tort. See Ainsworth at 331-32, 
592 A.2d at 874-7 5. We also defined the actual malice required for an award of 
punitive damages in any case: 

Malice is shown by "conduct manifesting personal ill 
will, evidencing insult or oppression, or showing a 
reckless or wanton disregard of plaintiff's rights." 
Malice may be inferred from the nature of defendant's 
conduct and the surrounding circumstances. 

Id. at 332, 592 A.2d at 875 (citation omitted). 

[5] Plaintiffs' main argument in support of the punitive damages award is 
that they showed that defendants acted with reckless or wanton disregard 
of their rights, and that their showing was sufficient under Ainsworth. 
However, even if plaintiffs' evidence was sufficient to show malice, 
malice alone is not sufficient to support an award of punitive damages in a 
breach of contract case. Defendants' actions must also be akin to a 
willful and wanton, or fraudulent, tort. 

Our cases upholding the award of punitive damages based on a breach of 
contract are helpful in demonstrating the tortious character element. In 
Ainsworth, the plaintiff worked as manager of the defendant's cheese 
plant. The defendant's president fired him without explanation and induced 
him to train a replacement and update files on research and development. 
Only thereafter did the defendant's president disclose in writing that the 
firing was for specific cause and invoke an employment contract provision 
that allowed the defendant to deny the plaintiff severance benefits in the 
case of a termination for cause. We upheld an award of punitive damages 
because the defendant's president had fabricated grounds for termination 
to deny severance benefits and did so only after the "plaintiff had worked 
in 
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good faith to finish up his work and turn over his position to a new 
manager." Id. at 332, 592 A.2d at 875. 

The circumstances of Appropriate Tech. Corp. v. Palma, 146Vt. 643, 
508A.2d 724 (1986) are similar. The defendant worked for the plaintiff 
for a promise of payment in stock and a very low salary because the 
corporation was undercapitalized, and quit under family financial 
pressures. Unknown to the defendant, the plaintiff's president received a 
substantial capital contribution to the corporation and intentionally 
failed to disclose it to defendant. The defendant brought a counterclaim 
for the value of the promised stock, and was awarded punitive damages. We 
affirmed because the "president knowingly misrepresented [plaintiff's] 
. finances, and that ... misrepresentation induced defendant to leave 
the corporation's employ." Id. at 648, 508 A.2d at 727. See also Glidden 
v. Skinner, 142 Vt. 644, 647-48, 458 A.2d 1142, 1144-45 (1983) (in action 
based on breach of contract to sell defendants' farm to plaintiffs, 
punitive damages warranted because defendants induced plaintiffs to sell 
cows from another farm and work long hours on defendants' farm without 
compensation, even though defendants knew they would not go through with 



sale). 

We find that none of plaintiffs' theories of why punitive damages were 
appropriate meet the standards as developed in our case law. With respect 
to the first theory, it appears that defendants failed to respond to 
demand letters, initially from plaintiffs and then from their attorney, and 
when they finally responded through counsel, the responses were misleading 
and inaccurate. We accept plaintiffs' description of defendants' conduct 
as trying to find any way possible to avoid their responsibilities under 
the purchase and sales contract. However, whatever reasons defendants gave 
for nonperformance, we do not believe letters between counsel have the 
character of tortious conduct, and they did not induce any action in 
reliance by plaintiffs. Moreover, although we have resolved the contract 
construction issues in favor of plaintiffs, we do not view as frivolous 
defendants' claim that their liability was limited to the amount of the 
escrow agreement. 

The second theory is tied in with the third because the architectural 
review process became the controlling reason for the delay, and dirt work 
could not commence until architectural approval was obtained. The third 
theory is stronger because fraudulent conduct is alleged. Even viewing the 
evidence most favorably to plaintiffs, however, we cannot find proof 
sufficient to warrant punitive damages. It is undisputed that the 
architectural review committee acted consistent 

Page 157 
with the covenants that controlled the construction of houses within the 
Stowe Club development, and there is no direct evidence that the committee 
delayed the review process to aid defendants. At best, plaintiffs' evidence 
showed that covenant requirements were waived in one or more prior 
instances, and were not waived in this case, and that defendants' agent 
misled plaintiffs into believing a more perfunctory review was the norm. 
However, because plaintiffs assert they had the plans needed for full 
review, it is difficult to see how the representations about the scope of 
the review process made a difference. In any event, we do not believe that 
plaintiffs' evidence was sufficient to show malicious conduct akin 
to a tort. See Ainsworth, 156 Vt. at 331-3 2, 592 A.2d at 874-7 5. 

In evaluating this claim, we are also influenced by the fact that 
plaintiffs' theory about why the review process was delayed is not 
consistent with the contracts. Again, there is no direct evidence that 
defendants were seeking to delay progress beyond December 31, 1995 as a way 
of avoiding all responsibility to perform the dirt work. Delaying review 
beyond December 31, 1995 arguably might have created a bar to release of 
the escrow amount to plaintiffs, but defendants did not contest that 
plaintiffs were entitled to the escrow amount. Thus, plaintiffs' punitive 
damages theory is that defendants delayed plaintiffs' progress to get 
beyond a date that is meaningless to the dispute between the parties. 

[6] We cannot conclude that the decision to award punitive damages was 
"sound on the law." Therefore, we strike the punitive damages award. 

c. 

Defendants next argue that the compensatory damage award is not 
supported by the evidence. Plaintiffs claimed damages in three categories: 
(1) the cost of the work defendants should have performed under the 
purchase and sale contract; (2) the cost of removing the stump dumps and 
water bars; and (3) the land gains tax plaintiffs were obligated to pay 
because the residence was not built in time to avoid it. Although 
plaintiffs also sought damages for the second category under their 
negligence and trespass theories, the court charged that the costs of 
removing the stump dump could be considered contract damages if the jury 
found that the stump dumps 
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were not authorized by the contract or were not created in a good 
workmanlike manner.[fn41 

The measure of damages is: 

(a) the loss in the value to him of the other party's 



performance caused by its failure or deficiency, plus 

(b) any other loss, including incidental or 
consequential loss, caused by the breach, less 

(c) any cost or other loss that he has avoided by not having 
to perform. 

McGee Constr. Co. v. Neshobe Development, Inc., 156Vt. 550, 557, 
594 A.2d 415, 419 (1991) (quoting Restatement (Second) of Contracts § 

347 (1981)). Plaintiffs' evidence supported an award in excess of 
$100,000, but the jury awarded $58,000 and subtracted the $5,000 
plaintiff received from the escrow for a final award of $53,000. 

[7] On appeal defendants contest in particular the various amounts 
plaintiffs sought for dirt work, claiming what was done far exceeded what 
defendants were obligated to do under the purchase and sales contract 
provision. The trial judge charged the jury on the standards it had to 
apply in determining what damages to award, and defendants raised no 
objection to the wording of the charge. Presumably, the jury performed 
exactly the function defendants desired of it. It listened to plaintiffs' 
damages evidence and found that some of the claimed amount was attributable 
to defendants' breach of contract, and some was not. As we noted in a 
similar construction case, "this was a case in which the jury could reach 
virtually any amount within very wide limits." Retrovest Assoc., Inc. v. 

Bryant, 153 Vt. 493, 498, 573 A.2d 281, 284 (1990). We must view the 
evidence in the light most favorable to the damages found by the jury and 
uphold the award if there was evidence reasonably supporting it. See 
Winey v. William E. Dailey, Inc., 161 Vt. 129, 144, 636 A.2d 744, 753 
(1993). The jury's compensatory damages award was within the wide limits 
supported by the evidence. 
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D. 

Finally, defendants argue that the jury erred in awarding no damages 
on their counterclaim for conversion of gravel. The jury found that 
plaintiffs had improperly converted gravel from piles that were placed 
across the road from plaintiffs' land on land owned by defendants. 
Plaintiffs acknowledged that they took some gravel for site work on their 
property, but argued that they had a right to take the gravel because of 
defendants' obligation under the dirt work provision and minimized the 
amount taken. 

We cannot determine the jury's reasons for its actions under the 
interrogatories they answered. It is possible that they offset the value 
of the gravel against plaintiff's damages, reflecting the value of a 
benefit provided by defendants to plaintiffs and the reduced cost of 
completing the dirt work. Consistent with the elements of damage set out 
in the Restatement (Second) of Contracts § 347, as adopted in McGee, 
156 Vt. at 557, 594 A.2d at 419, that would have been a reasonable approach 
for the jury to use in calculating damages. Plaintiffs' rebuttal argument 
to the jury appears to have encouraged the jury to view the circumstances 
in that manner. Ordinarily, we will not reverse a jury verdict if the 
jury could have reached that verdict in a proper manner, but might have 
reached it in an improper manner, because it is appellants' burden to show 
that actual error occurred. See Lorraine v. Ryan, 160Vt. 202, 209-10, 
628 A.2d 543, 548 (1993). 

In this case, however, we do not believe we can uphold the verdict 
because the jury could have reached it in a proper way. The court did not 
fully charge the wording of the Restatement, and nothing in its charge 
suggests that the jury was to offset any benefit provided by defendants to 
plaintiffs, except for the escrow amount. More important, the court 
charged that if the jury found that plaintiffs converted the gravel, 
"you must award the defendants damages equal to the value of the 
gravel." The jury specifically found that plaintiffs were guilty of 
conversion. Thus, the benefit-offset theory was not consistent with 
the charge. 



[8] The evidence on the amount of gravel taken, and therefore its value, 
was disputed, and the jury had a wide range from which to chose. However, 
it could not under the charge choose to award no damages on the 
counterclaim once it found a conversion occurred. The proper remedy on 
remand is for the court to order an additur, representing a "reasonable 
amount" of damages consistent with the evidence. See V.R.C.P. 59(a); 
Hoague v. Cota, 140 Vt. 588, 593, 
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442 A.2d 1282, 1284 ( 1982) ; see also Haynes, 166 Vt. at 240, 
692 A.2d at 384 (where Supreme Court finds damages excessive, remedy is to 
remand for trial court to order remittitur) . If plaintiffs do not agree 
to pay the additur amount, the court must order a new trial on defendants' 
conversion damages. 

II. 

A. 

Plaintiffs have appealed the trial court decision not to award 
attorneys' fees to them because they failed to submit the issue to the 
jury. Plaintiffs did not raise the issue of attorneys' fees either in 
their complaint or at trial. The first time they gave formal notice of 
their request was in a motion to the court for attorneys' fees and costs, 
filed fourteen days after the jury verdict. The court disallowed the 
attorneys' fee request, holding that attorneys' fees were an element of 
plaintiffs' damages for breach of contract and thus must be awarded by the 
jury, if at all. The court rejected plaintiffs' alternative argument that 
damages could be awarded under 9 V.S.A. § 4007 (c), a section of the 
Construction Contract Act, because plaintiffs never raised that act at 
trial. 

Plaintiffs' first ground for seeking attorneys' fees is the purchase 
and sale contract. Section 21 of that contract provides: "In the event 
legal action is instituted arising out of a breach of this contract, the 
prevailing party shall be entitled to reasonable attorney's fees and court 
costs." In seeking attorneys' fees by motion, plaintiffs relied upon 
V.R.C.P. 54 (d) (2) (A), as added in 1996 to read: 

Claims for attorneys' fees for services rendered in 
connection with a pending action, and related nontaxable 
expenses, shall be made by motion in the action unless 
the applicable substantive law provides for the recovery 
of such fees as an element of damages to be proved at 
trial or in an independent action. 

V.R.C.P. 54(d) (2) (A). The trial court held that Vermont substantive law 
provides that attorneys' fees to be recovered pursuant to a contractual 
provision must be recovered as an element of damages to be proved at 
trial. Accordingly, it held that Rule 54 (d) (2) (A) could not be employed to 
authorize plaintiffs' motion for fees. 

The trial court's holding is consistent with F.R.C.P. 54(d) (2) (A), 
from which our provision was derived. See Reporter's Notes to 1996 
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Amendment to V.R.C.P. 54 (subdivision (d) of Rule 54, as added in 1996, 
incorporates the 1993 addition of subdivision (d) to F.R.C.P. 54). The 
Advisory Committee Note to F.R.C.P. 54(d) (2) (A) explains the critical 
language of the rule as follows: 

As noted in subparagraph (A), it does not, however, apply 
to fees recoverable as an element of damages, as when 
sought under the terms of a contract; such damages 
typically are to be claimed in a pleading and may involve 
issues to be resolved by a jury. 

A number of federal decisions have followed the analysis of the note and 
held that Rule 54 (d) (2) (A) does not apply to attorneys' fees authorized by 
a contractual provision. See Bordeaux Wine Locators, Inc. v. Albany Ins. 
Co., 1999 WL 401658, **3-4 (9th Cir. 1999); Clarke v. Mindis Metals, 
Inc., 1996 WL 616677 **7-9 (6th Cir. 1996); Allgood Elec. Co. v. Eby 



Constr. Co., 179 F.R.D. 646, 647-48 (M.D.Ga. 1998). 

We must, of course, decide what our own substantive law requires. 
Defendants argue that we decided this question in Ianelli v. Standish, 
156 Vt. 386, 389, 592 A.2d 901, 903 (1991), but we disagree. The plaintiffs 
in Ianelli made the same argument accepted by the trial court in this case. 
The contract before the court, however, specified that the amount of the 
attorneys' fee was to be decided "by the court." We held that the 
language required adjudication by the court, and not the jury, and did not 
reach the argument that the question of fees should normally be determined 
by the jury. See id. We conclude that the question before us is one of 
first impression. 

Despite the advisory committee note to F.R.C.P. 54(d) (2) (A), we find 
that there is a split of authority on whether attorneys' fees are an 
element of damages in cases where the right to attorneys' fees is created 
by a contract. Some courts have held that a request for attorneys' fees 
must be included in the complaint and the entitlement and amount proven at 
trial. See Stockman v. Downs, 573 So.2d 835, 837 (Fla. 1991); Cross v. 
Mccurry, 859 S.W.2d 349, 353 (Tenn.Ct.App. 1993). Others have held that 
the request for attorneys' fees may be made by the prevailing party 
post-trial, and the decision on entitlement and amount is made by the 
court. See Meadowbrook, LLC v. Flower, 959 P.2d 115, 117 (Utah 1998). 
The United States Court of Appeal for the Second Circuit has held that the 
jury must decide whether a party is entitled to attorneys' fees pursuant to 
a contractual provision, but the amount of fees awarded is determined 
post-
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trial by the judge. McGuire v. Russell Miller, Inc., 1 F.3d 1306, 
1315 (2d Cir. 1993). A number of federal courts have followed the Second 
Circuit approach. See Ideal Electronic Sec. Co., Inc. v. International 
Fidelity Ins. Co., 129 F.3d 143, 150 (D.C. Cir. 1997); Cohn v. Taco Bell 
Corp., 1995 WL 493453, *6 (N.D. Ill. 1995); Warranty Corp., Inc. v. 
Hans, 2000 WL 284261, *6 (S.D.Ala. 2000). 

[9] In the absence of a contractual requirement to the contrary, we adopt 
the Second Circuit approach for the many practical reasons described in 
McGuire. The judge is better equipped than the jury to determine the 
appropriate rate of compensation and determine whether the time claimed is 
reasonable. See McGuire, 1 F.3d at 1316. Determining the amount of fees 
necessarily involves the fact-finder in the details of how the case was 
prepared and tried, including the tactical choices of the lawyer. 
Allowing the jury to "look behind the curtain of a case" may improperly 
affect their deliberation on the merits unless the trial is bifurcated. 
Id. at 1316-17 (Jacobs, J., concurring). Deciding the amount of fees 
post-trial is more efficient because the evidence need be presented only 
if the party seeking the award prevailed on the merits. See id. at 1316; 
Meadowbrook, LLC, 959 P.2d at 117. Finally, post-trial adjudication is 
the only way to account fully for the legal services provided: 

[A]lthough the judge can compute the amount of attorneys' 
fees after a trial with perfect hindsight, the jury would 
have to keep a running total of fees as they accrued 
through summations and predict future fees from 
post-trial proceedings and motions. The prospect of such 
a trial evokes images of an attorney struggling to prove 
the amount of fees to which he is entitled, but never 
being able to do so because he must prove the value of 
his last words even as he speaks them, and also the value 
of words yet unuttered and unwritten. 

McGuire, 1 F.3d at 1316. Indeed, under defendants' theory, the superior 
court would have to hold a subsequent jury trial to determine the amount 
of attorneys' fees to award a prevailing party on appeal. 

[10] We also agree with the McGuire court that defendants have no 
constitutional right to have the amount of attorneys' fees determined by a 
jury. See id. Although the Seventh Amendment to the United States 
Constitution and Vermont's constitutional jury trial 
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provisions, Vt. Const. Ch. !r Art. _!l, Ch. II, § 38, are not entirely 
coextensive, see Hoague, 140 Vt. at 593, 442 A.2d at 1284, neither 
provides a right to a jury trial in equitable matters. See Curtis v. 
Loether, 415 U.S. 189, 193 (1974); In re Weatherhead, 53 Vt. 653, 657 
(1881). As McGuire holds, the determination of the amount of attorneys' 
fees involves equitable accounting. 1 F.3d at 1314-15. 

We agree with defendants that in disputes between attorney and client 
over attorneys' fees, see Simler v. Conner, 372 U.S. 221, 223 (1963), or 
in cases where attorneys' fees incurred in one litigation are sought as 
damages in another suit, see, e.g., Bull v. Pinkham Eng'g Assocs., Inc., 
11 Vt. L.W. 126, 129 (2000), the issues must be resolved by a jury. When we 
are considering how attorneys' fees incurred in a case will be borne in 
that same case, we are drawing a line between damages and court costs, 
which are traditionally determined by the court. The import of the 1996 
addition to V.R.C.P. 54(d) is to treat attorneys' fees generally as costs. 
We do not believe that there is a neat constitutional line between 
instances where attorneys' fees for the case before the court are treated 
as costs to be determined by the judge, and instances where they are 
treated as damages determined by the jury. 

Although McGuire requires the entitlement to attorneys' fees be 
determined by the jury, in this case plaintiffs are entitled to attorneys' 
fees as a matter of law. The fact that the jury did not make an 
entitlement decision in this case is no bar to their award. See Warranty 
Corp., 2000 WL 284261, at *6; News Shows v. Don King Prod. Inc., 
1999 WL 553780, *11 (S.D.N.Y. 1999) (if no further finding of fact required with 
regard to plaintiff's entitlement to attorneys' fees on breach of contract 
claim, the amount of attorneys' fees to be awarded may appropriately be 
determined by court without finding of entitlement by jury). 

[11] Because we hold that plaintiffs did not have to present evidence in 
support of their attorneys' fees request to the jury, we also reject 
defendants' argument that plaintiffs had to include a demand for 
attorneys' fees in their pleadings.[fn51 See Morse/Diesel Inc. v. Trinity 
Industries, 875 F. Supp. 165, 178-79 (S.D.N.Y. 1994) (failure to demand 
attorneys' fees in pleadings does not bar recovery where contract provides 
for award of attorneys' fees, because no prejudice can be shown). 
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Finally, in support of the court's decision to deny fees, defendants 
raise two additional reasons why they assert attorneys' fees are 
unavailable to plaintiffs. First, they argue that the purchase and sale 
contract does not authorize attorneys' fees in a dispute over a breach of 
the dirt work provision. 

The dirt work provision is contained in the "special conditions to 
purchase and sale agreement" between the parties. It was signed by the 
parties on the same day as the purchase and sales contract and was 
attached to that contract. The parties' intent was to link it to the 
purchase and sales contract. 

[12] The default provision of the purchase and sales contract provides a 
right of attorneys' fees for the prevailing party "[i]n the event legal 
action is instituted arising out of a breach of this contract." The 
special conditions contain no separate default provision. Because the 
special conditions are explicitly made part of the purchase and sales 
contract, a breach of one of those conditions is necessarily a breach of 
the contract. Because attorneys' fees can be collected for breach "of this 
contract," they can be collected for breach of the special conditions 
including the dirt work obligation. 

Second, defendant argues that plaintiffs are not entitled to 
attorneys' fees as a matter of law because the jury did not specify 
whether it found a breach of the purchase and sales contract, which 
contains an attorneys' fees provision, or a breach of the escrow agreement, 
which does not. As we discussed above, the escrow agreement is simply a 
security device to aid plaintiffs in having the dirt work done, and it 
fulfilled its purpose when the escrow fund was released. Thus, the jury 
had to find a breach of the purchase and sale contract. In any event, the 



obligations under these two agreements were essentially identical; we can 
conceive of no circumstance under which a breach of the escrow agreement 
is not a breach of the purchase and sales contract. 

It is undisputed that plaintiffs complied with V.R.C.P. 54(d) (2), by 
filing a timely motion for attorneys' fees with the trial court. The 
court erred in denying the motion without considering it on the merits. 
Because of our conclusion, we do not reach plaintiffs' argument that they 
were entitled to an award of fees pursuant to 9 V.S.A. § 4007 (c). 

B. 

Plaintiffs also appeal the decision of the trial court authorizing 
defendants to post a surety bond in lieu of plaintiffs' real property 
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attachments and releasing those attachments when the bond was posted. 
After the jury verdict and before entry of judgment, plaintiffs moved for 
and were granted writs of attachment against the real property of the 
defendants totaling $200,000. Shortly thereafter, defendants filed a 
motion to substitute collateral, representing that the attachments were 
preventing sales of defendants' development real estate to purchasers. 
Attempts to negotiate over substitute collateral failed, and in November, 
1998, defendants filed an emergency motion to post a surety bond and 
dismiss the attachments. By this time, judgment had been entered, and 
defendants had filed a notice of appeal from that judgment. The court 
granted the motion, and defendants posted the necessary bond resulting 
in release of the attachments and plaintiffs' appeal of the issue. 

We are confronted first with defendants' argument that the collateral 
substitution decision is not appealable under V.R.A.P. 3 because it is not 
a final judgment. Defendants' position is that the order is neither a 
judgment, appealable under V.R.A.P. 3(a), nor an order or ruling prior to 
entry of judgment, appealable with permission under V.R.A.P. S. They 
suggest that the collateral substitution order might be considered a 
collateral order, appealable with permission under V.R.A.P. 5.1, but 
plaintiffs never sought permission to appeal. 

V.R.C.P. 62(f) recognizes the power of this Court "to make any order 
appropriate to preserve the status quo or the effectiveness of the 
judgment subsequently to be entered." This case was already on appeal in 
this Court when the collateral substitution order was issued. We do not 
believe that we need a separate source of appellate jurisdiction to review 
the order. 

In arguing that the court had no power to allow the collateral 
substitution, plaintiffs rely primarily on the wording of V.R.C.P. 
4 .1 (e) (2) and our decision in Turgeon v. Schneider, 148 Vt. 630, 
531 A.2d 1200 (1987) (mem.) . Rule 4 .1 (e) (2) authorizes the court to 
discharge an attachment "upon the defendant's giving bond to the 
plaintiff in such sum and with such sureties as the judge directs, 
conditioned for the payment by the defendant of damages and costs 
which the plaintiff may recover in the action." This language, 
however, is part of a subdivision that commences with the phrase: "At 
any time before the entry of final judgment, defendant may move [the 
court] for an order modifying or discharging any attachment." 
Plaintiffs argue that the limiting language makes the authorization 
inapplicable here where the motion was made after the entry of 
judgment. In support of this construction, they point out that the 
rule 
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on continuing attachments after entry of judgment contains no 
power to modify the attachment. See V.R.C.P. 62(e). 

Plaintiffs' argument finds some support in Turgeon, in which the trial 
court dissolved an attachment after entry of judgment. We held that Rule 
62(e)[fn6] did not authorize dissolution of the attachment, and Rule 
4.l(e) (2), which might contain such an authorization, was inapplicable. 
See Turgeon, 148 Vt. at 631, 531 A.2d at 1201. 

This case represents a significant step beyond Turgeon, and we can 



conceive of no reason why the rules would contemplate such a step. 
Turgeon construes the rules to implement a policy judgment that a motion 
to dissolve an attachment must be made prior to judgment or it is waived. 
In such circumstances, the plaintiff may lose the ability to collect the 
judgment so that dissolution of the attachment is the equivalent of 
canceling the judgment. 

Here, the court authorized only a substitution of collateral, finding 
that plaintiffs' ability to collect the judgment would not be impaired by 
the substitution. There is no discernible reason to limit the court's 
power to authorize such a substitution to the time before final judgment. 
Plaintiffs' legitimate interests are fully protected, whether before or 
after judgment, by the court's supervision to ensure that the bond is as 
effective as the attachment to pay the judgment. The court appropriately 
exercised that supervision here. 

[13] We construe rules with the same construction aids as we employ with 
statutes. See State v. Fisher, 167 Vt. 36, 41, 702 A.2d 41, 44 (1997); 
State v. Rusin , 153 Vt. 36, 37-38, 568 A.2d 403, 404-05 (1989). We must 
read provisions of the rules "as a whole, looking to the reason and spirit 
of the law and its consequences and effects to reach a fair and rational 
result." In re Margaret Susan P., 169 Vt. 252, 262, 733 A.2d 38, 46 
(1999). We try to "avoid absurd results manifestly unintended." 

Roddy v. Roddy, 168 Vt. 343, 347, 721A.2d124, 128 (1998). We 
conclude that the court had the power to authorize substitution of 
collateral by reading V.R.C.P. 4.l(e) (2) and 62(e) together. Rule 
4.l(e) (2) authorizes the substitution of collateral prior to entry of 
judgment. Rule 62(e) provides that the attachment "shall ... continue" 
through the appeal period and during any appeal. We hold that the 
attachment continues under the terms and conditions imposed prior to 
judgment, including the power of the court to order substitution of 
collateral. 
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The judgment of the court for plaintiffs is reversed and remanded to 
eliminate the award of punitive damages. The judgment of the court on 
defendants' counterclaim is reversed and remanded for a new trial unless 
plaintiffs accept an additur in the amount to be determined by the court. 
In all other respects, the judgments are affirmed. 

The order of the court denying attorneys' fees to plaintiffs is 
reversed and remanded for determination of a fee award. 

The order of the court dissolving the writs of attachment, conditional 
on defendants filing a qualifying surety, bond is affirmed. 

[fnl] Plaintiffs signed their contract with Robinson Springs Partnership 
(RSP) . The partners in RSP are Robinson Springs Corporation and 232511 
Investments, Ltd., a Canadian company. 232511 Investments, Ltd. does 
business in Vermont under the name Stowe Club Highlands. Apparently, RSP 
became insolvent shortly after plaintiffs purchased their lot, and the 
development was continued by its partners. 

Throughout the case, the defendants have been treated together, 
without differentiating their conduct or liability. Thus, we have not 
differentiated their liability. 

[fn2] The landscape plans apparently never received final approval. 

[ fn3] The land gain tax is imposed on the transferor, 32 V.S.A. § 10006, and 
the purchase and sales contract in this case specified that the seller was 
to pay any land gain tax. However, there is no tax with respect to land 
on which a purchaser's principal residence will be completed and occupied 
within two years after the transfer. Id. § 10002(b). In such a case, the 
purchaser certifies the residence will be constructed and occupied within 
two years, and no tax is paid at the time of transfer. Id. § 10006. 
Should the representation turn out to be incorrect, as in this case, the 
transferee becomes obligated to pay the tax. Id. 



[fn4] Although the court did not specifically mention the water bars in 
the charge language, its general language was broad enough for the jury to 
find that the cost of removing the water bars was an item of damage for 
breach of contract. 

[fnS] Nor do we reach plaintiffs' rejoinder that the attorneys' fees request 
under the Consumer Fraud Act was sufficient. 

[fn6] At the time Turgeon was decided, Rule 62(e) was designated 62(f). See 
Reporter's Notes - 1996 Amendment. 
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OPINION 

i-fl This is a consolidated appeal from a bench trial conducted in the circuit court of Cook 

County resolving disputes among the purchasers and sellers of the assets of several insurance 

compames. 

i-f 2 Plaintiffs, InsureOne Independent Insurance Agency, LLC (New Insure One), American 
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Agencies General Agency, Inc., and Affirmative Insurance Holdings, Inc. (Affirmative), 1 purchased 

the assets of several insurance companies owned or controlled by James P. Hallberg (Hallberg). The 

trial court entered judgment in favor of the purchasers on their claims that Hallberg, his nephew 

William Hallberg, and two gift trusts had violated noncompetition and nonsolicitation agreements, 

awarding the purchasers $7 ,670,210 in damages. The trial court also awarded the purchasers 

reasonable attorneys fees and costs associated with these claims. The court, however, declined to 

award prejudgment interest on this amount. 

i-f3 The trial court also entered judgment in favor of Hallberg on his counterclaim that the 

purchasers had not paid the full amount due on one component of the purchase price - known as the 

"contingent purchase price" (CPP)- awarding him $130, 168 in damages plus prejudgment interest. 

The court also conditionally awarded Hallberg reasonable attorneys fees and costs in connection with 

this claim in the event that he can establish that his recovery exceeds five percent of the relevant 

component of the purchase price. 

i-f4 In case No. 1-09-2385, the purchasers now appeal from the trial court's decision awarding 

Hallberg damages on the counterclaim and conditional attorney fees. In addition, plaintiffs also 

contend that they should have been awarded prejudgment interest on their judgment against 

defendants for breaching the restrictive covenants. For the reasons that follow, we reverse the 

judgment of the circuit court on each of these issues. With respect solely to the issue of prejudgment 

interest on plaintiffs' award, we remand this cause to the circuit court for further proceedings. 

1The three purchasers will be collectively referred to as plaintiffs or purchasers. 
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i-f5 In case No. 1-10-0428, defendant sellers have filed a separate appeal, which has been 

consolidated with that of the purchasers. The sellers appeal from the trial court's judgment in favor 

of the purchasers on their non-competition and nonsolicitation claims. For the reasons that follow, 

we affirm the judgment of the circuit court in all respects. 

i-f 6 BACKGROUND 

i-f7 In January 2002, plaintiffs purchased from sellers the assets of several insurance companies 

that were owned or controlled by Hallberg.2 These companies owned a book of nonstandard auto 

insurance. 3 The transaction was governed by a document titled "Asset Purchase Agreement" (AP A) 

and dated January 7, 2002. Pursuant to section 8.1 of the APA, Hallberg agreed not to compete with 

the purchasers or solicit any of the purchasers' employees or customers for a period of five years. 

i-f8 The parties' plan was for Hallberg to run the resulting company. The purchasers hired 

Hallberg as the president of New Insure One pursuant to an employment agreement dated January 

16, 2002. Pursuant to section 5.2 of this agreement, Hallberg promised not to compete with or solicit 

employees or customers ofNew Insure One both during the period of his employment as president 

ofN ew Insure One, and for a period following termination of his employment of either one or three 

2Sixteen related entities were involved on Hallberg's side of the transaction. For 
purposes of this appeal, however, only Hallberg, his nephew William Hallberg, and two gift 
trusts are involved. These entities will be referred to collectively as defendants or sellers. 

3Testimony during trial established that "nonstandard" auto insurance refers to a segment 
of the automobile insurance market catering to insurance consumers who do not have evidence of 
prior insurance, who only purchase the minimum limits of coverage, who do not maintain their 
coverage in force, who live in high-crime areas and purchase minimum limits of liability because 
they do not have assets to protect, or who would not buy insurance absent mandatory insurance 
requirements. 
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years, depending upon the circumstances of his termination. The purchasers retained many of the 

sellers' former employees, including Hallberg's nephew, William Hallberg, who signed a separate 

covenant not to compete with, or solicit employees of, New Insure One for 12 months following the 

termination of his employment. 

i-f9 However, soon after the transaction closed, Hallberg and the purchasers had several 

disagreements which made it impossible for them to work together. Hallberg and Affirmative's 

chief executive officer, Thomas Mangold, disagreed about many aspects of the new company's 

operations. Among other things, they disagreed about the role Hallberg would play, if any, in 

calculating that portion of the purchase price known as the "contingent purchase price" (CPP). The 

AP A provided guidelines for the calculation and payment of the CPP, which was to be based on 

certain percentages of renewal business that New Insure One carried over from Hallberg's former 

entities, and which was to be finalized more than a year after the closing. 

i-f l 0 Because of their disagreements over operating the new company, the parties decided that 

Hallberg would leave the company. In March 2003, the parties entered into a "Settlement Agreement 

and Mutual Release" (Settlement Agreement), which was to be effective as of May 7, 2003. The 

Settlement Agreement states that the parties are "desirous of reconfirming and clarifying the scope 

of the restrictive covenants contained in Section 5.2 of the Employment Agreement and Section 8.1 

of the Asset Purchase Agreement." As stated, those restrictive covenants included Hallberg's 

noncompetition and nonsolicitation agreements. In August 2003, William Hallberg also left 

plaintiffs' employ and soon thereafter created the Hallberg Insurance Agency. 

i-fl l On December 16, 2005, plaintiffs filed suit against Hallberg and, inter alia, his nephew, 
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William, and two gift trusts, alleging a number of claims, including breaches of the covenants not 

to compete and not to solicit employees which were contained in the AP A and the employment 

agreements. Plaintiffs alleged that soon after Hallberg's departure from New Insure One, 

defendants set up the Hallberg Insurance Agency and other related entities which began competing 

directly with plaintiffs in their respective markets. Plaintiffs also alleged that Hallberg used the two 

gift trusts that he controlled to establish these competing businesses while attempting to mask his 

own involvement and avoid obvious violations of his noncompetition and nonsolicitation 

agreements. Plaintiffs contended that the trusts provided funding to these entities at interest rates 

significantly below market, and received funding through other Hallberg-controlled entities that 

could not compete directly with plaintiffs. Plaintiffs also alleged that other Hallberg entities 

provided office space and services to the competing businesses without any reimbursement. In 

addition, plaintiffs contended that defendants solicited plaintiffs' employees, recruiting them to work 

in their competing entities. 

i-fl2 In response, Hallberg filed a verified answer, affirmative defenses and counterclaims to the 

pleading at issue here: the fifth amended verified complaint for injunctive relief and damages. 4 In 

his counterclaim, Hallberg alleged that plaintiffs materially breached the APA by failing to provide 

him with accountings and notices related to the CPP, and by failing to pay him the full amount of 

the CPP. 

4This pleading contained eight counts, five of which were dismissed at the close of 
plaintiffs' case and which are not at issue here. This appeal addresses only counts I (breach of 
contract by Hallberg), II (breach of covenant not to compete by the gift trusts) and IV (breach of 
contract by William Hallberg). 
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i-f 13 The trial court conducted a bench trial on all claims. The record reflects that this trial took 

place between August 2005 and March 2006, during which more than 20 witnesses testified, several 

hundred exhibits were offered, and a 3,500-page trial transcript was generated. 

i-f 14 On January 20, 2009, the trial court entered a detailed, 31-page revised memorandum order 

and judgment, as well as an Illinois Supreme Court Rule 304(a) (eff. Feb. 26, 2010) certification. 

In the order and judgment, the court found that: (1) Hallberg "intentionally violated AP A Art. 8 .1 (ii) 

andEmploymentAgreement,Arts. 5.1[and]5.2(ii)"; (2) that"JamesHallbergand William Hallberg, 

as well as others acting at James Hallberg's direction or suggestion, solicited and hired plaintiffs' 

employees"; and that (3) defendants "hired some 29 former employees of [plaintiffs], 15 before this 

suit was filed and 14 while this suit was pending." 

i-f 15 The court further found that the evidence established that defendants were liable to plaintiffs 

for $7 ,670,210 in damages resulting from their breaches of the various noncompetition and 

nonsolicitation provisions at issue. The court also awarded plaintiffs their reasonable attorney fees 

and costs relating to these claims, but did not award them pre- or postjudgment interest. 

i-fl6 With respect to Hallberg's counterclaim, the court entered judgment in Hallberg's favor on 

Count I, which related to the purchasers' payment of the CPP. Noting that the CPP called for 

"complex calculations," the trial court held that plaintiffs underpaid Hallberg but determined that 

plaintiffs' miscalculation of this amount and their delay in making these calculations was not 

intentional. The court awarded Hallberg $130, 168 on this claim, plus pre- and postjudgment interest. 

Further, the court found that Hallberg may be entitled to attorney fees if he ultimately shows that the 

purchasers underpaid the CPP in an amount exceeding 5% of the total amount of the CPP. 
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i-f 1 7 On February 19, 2009, the parties filed posttrial motions, each requesting that portions of the 

order and judgment be set aside. Plaintiffs requested that the court reconsider its rulings on 

Hallberg' s CPP counterclaim, its award of pre- and postjudgment interest, and potential attorney fees 

to Hallberg, as well as its failure to award interest on plaintiffs judgment. The trial court revised the 

order and judgment to reduce the prejudgment interest award to Hallberg, and to award plaintiffs 

postjudgment interest. The court denied all other requests for posttrial relief. 

i-fl 8 Additional factual background will be provided in the course of the analysis set forth in the 

Discussion section. 

i-fl9 DISCUSSION 

i-f20 I. Appeal in Case No. 01-10-042 

i-f2 l Defendants raise three general issues in their appeal. First, they contend that the trial court 

erred when it held that they were liable for violations of noncompetition and nonsolicitation clauses 

contained within the AP A and the employment agreements. Second, defendants assert that the trial 

court erred when it found that plaintiffs' breaches of the APA were not material. Finally, defendants 

contend that the trial court erred in awarding damages to plaintiffs. For the following reasons, we 

reject defendants' contentions. 

i-f22 A. Were Defendants Liable for Violation of the Noncompetition and 

Nonsolicitation Provisions? 

i-f23 Pursuant to the provisions of the sale, Hallberg was bound by the non competition and 

nonsolicitation covenants contained in section 8 .1 of the AP A. Section 8 .1 states in relevant 

part: 
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"[E]ach seller covenants and agrees that, for a period ending on the 

fifth anniversary of the Closing Date***, neither it or any of its 

affiliates will, directly or indirectly, whether as 

an employer, agent, independent contractor, officer, director, 

consultant, shareholder, partner, member or otherwise on behalf of 

any person: 

* * * 

(ii) undertake or carry on, or in any other manner advise or 

assist any person engaged or interested in, any business that is in 

any way involved in the production, sale or solicitation of any 

personal lines of insurance coverages or related items in any of the 

states listed in Schedule 8.1 (the Territory) or any other business 

that is in competition with the Business (it being understood by the 

parties hereto that the Business is not limited to any particular 

region of the Territory and that such business may be engaged in 

effectively from any location in the Territory); or 

(iii) induce or attempt to persuade any employee or agent of 

the Business to terminate such employment, agency or business 

relationship in order to enter into any such relationship on behalf of 

any other business organization in competition with the business." 
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Hallberg was further bound by the terms of his employment agreement, which, in article 5 .2, 

generally restates the restrictive covenants quoted above from section 8.1 of the APA. 

i-f24 William Hallberg was bound by his own separate employment agreement with plaintiffs, 

entitled "Covenant Not to Compete or Solicit Business," which states in pertinent part: 

"For a period of twelve (12) months following his or her 

termination from the Companies, Employee will not, directly or 

indirectly: 

* * * 

Participate or be engaged in any manner, in the solicitation 

of, or acceptance of business from any policyholder for the purpose 

of producing or brokering, financing or offering any advice with 

respect to, any insurance products, with respect to any line, class or 

type of insurance, regardless of whether receiving compensation in 

connection therewith; or 

Perform any act or make any statement which would tend 

to divert from the companies any trade or business with any 

customer*** to whom Employee previously sold insurance 

offered by or through the Companies; or 

* * * 

Induce or attempt to persuade any employee or agent of the 

companies to terminate such employment, agency or business 
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relationship in order to enter into any such relationship on behalf of 

any other business organization in competition with the 

Companies." 

i-f25 The trial court found that despite these agreements, Hallberg, his nephew William, and 

the gift trusts engaged in a deliberate "pattern of conduct" designed to "recapture from the 

plaintiffs the very business [Hallberg] sold to them." The court determined that the evidence 

established that Hallberg "plainly used the Gift Trusts to fund William Hallberg and others who 

he knew were competing with plaintiffs for business plaintiffs had acquired in the AP A," and 

further found that Hallberg's "repeated denial that he controlled the Gift Trusts was completely 

without credibility; indeed, ultimately defendants acknowledged that [Hallberg] did control the 

Gift Trusts." (Emphasis in original) The court explained: 

"[T]he Gift Trusts were used precisely in order to mask Mr. 

Hallberg's involvement (though the masks were not very good.) 

*** That happened in two ways: First, a manifestly Hallberg entity 

*** which could not itself fund businesses competing with 

plaintiffs, instead funded the Gift Trusts, which then funded the 

competing businesses. Second, the Gift Trusts themselves used 

other entities which the Gift Trusts control*** as vehicles for 

assisting businesses competing with plaintiffs (typically by 

providing office space, office resources, and personnel, rather than 

money, per se)." 
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i-f26 The court held that throughout the trial, "[p ]laintiffs established th[ is] point again and 

again," and stated that "defendants' denials, in the face of the evidence, served to undercut their 

credibility." The trial court thus found that "Hallberg, with the knowing and active participation 

of William Hallberg and the Gift Trusts ***intentionally violated" APA article 8.1 and article 

5 .2 of the employment agreement by helping others to compete with plaintiffs. 

i-f27 With respect to the separate issue of whether defendants breached the covenants not to 

solicit and hire plaintiffs' employees, the trial court found that "James Hallberg and William 

Hallberg, as well as others acting at James Hallberg's direction or suggestion, solicited and hired 

plaintiffs' employees." This conclusion was based on the trial court's finding that William 

Hallberg created a new insurance agency-the Hallberg Insurance Agency-almost immediately 

after leaving plaintiffs' employ with a "conscious 'game plan' to identify and hire 'top producers' 

from plaintiffs, on behalf of Hallberg-funded entities and "for the purpose of competing with 

plaintiffs." The court also noted the trial testimony of Anthony Strimel, a vice president of 

Hallberg Insurance Agency, who acknowledged that "by far the majority of agents at Hallberg 

Insurance Agency are former agents of InsureOne" and that they were persons "perceived to be 

top agents, high-quality people." The court found that the evidence established that defendants 

hired 29 former employees of plaintiffs, 15 before this suit was filed and 14 while the suit was 

pending. 

i-f28 In their appeal, defendants do not contest these findings of the trial court, including those 

regarding their intent. Instead, they generally contend that the trial court's judgment that they 

breached the restrictive covenants should be reversed because plaintiffs themselves breached the 
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AP A with respect to payments to be made to Hallberg under the CPP. Defendants point to the 

trial court's ruling on Hallberg's counterclaim that he was entitled to $130, 168 from plaintiffs due 

to their miscalculation of the CPP, and argue that because plaintiffs themselves violated 

provisions of the AP A with respect to the calculation and payment of the CPP, plaintiffs are 

barred from recovering for defendants' breaches of that same agreement. Defendants also 

contend that plaintiffs' breaches of the AP A were material and that the trial court erred in holding 

otherwise. In addition, defendants also contend that they did not breach the nonsolicitation 

covenants; that they should not be held jointly and severally liable; and that the restrictive 

covenants were not enforceable. We reject each of defendants' contentions. 

i-f29 As an initial matter, we note that a trial court's holding that restrictive covenants are 

enforceable is reviewed de nova. Mohanty v. St. John Heart Clinic, S. C., 225 Ill. 2d 52, 63 

(2006). However, a trial court's finding that parties have committed a breach of a restrictive 

covenant must be upheld unless it is against the manifest weight of the evidence. Amalgamated 

Bank of Chicago v. Kalmus & Associates, Inc., 318 Ill. App. 3d 648, 655 (2000). A trial court's 

finding is against the manifest weight of the evidence only where the "opposite conclusion is 

clearly evident." In re Estate of Wilson, 238 Ill. 2d 519, 570 (2010). Thus, "[i]fthe record 

contains any evidence to support the trial court's judgment, the judgment should be affirmed." Id. 

It is well-settled that findings of the trial court "must be given deference because the trial court 

has the opportunity to view and evaluate witnesses' testimony and is, therefore, in the best 

position to evaluate their credibility." Quality Components Corp. v. Kel-Keef Enterprises, Inc., 

316 Ill. App. 3d 998, 1012 (2000). 
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i-f30 1. Strict v. Substantial Performance of Contract Terms 

i-f3 l Defendants contend that any breach they may have committed of the restrictive covenants 

contained within the AP A is excused unless plaintiffs prove that their own performance was "in 

strict accordance" with the APA. Relying upon the 1958 decision in Archibald v. Board of 

Education of City of Chicago, 19 Ill. App. 2d 554, 561 (1958), defendants argue that if plaintiffs 

failed to perform any condition under the AP A, no matter how small, they cannot recover for any 

breach of that agreement by defendants. Defendants are mistaken. 

i-f32 The concept relied upon by defendants that a contract plaintiff must prove his own literal 

or strict performance of the terms of the contract has long been repudiated by our courts. "Under 

the common law, one seeking recovery on a contract, had to prove literal performance of his 

promises in order to hold the opposite party to his promise to pay." (Internal quotation marks 

omitted.) Watson Lumber Co. v. Mouser, 30 Ill. App. 3d 100, 104 (1975). However, because 

this rule produced unduly harsh results, it was replaced by a new "rule in Equity, that if the 

[defendant] got substantially the thing for which he bargained," he would be held to his 

contractual obligations. (Internal quotation marks omitted.) Id. 

i-f33 Accordingly, a party suing for breach of contract need only allege and prove that "he has 

substantially complied with all the material terms of the agreement." George F. Mu eller & Sons, 

Inc. v. Northern Illinois Gas Co., 32 Ill. App. 3d 249, 254 (1975). Thus, "[a] partial breach by 

one party*** does not justify the other party's subsequent failure to perform; both parties may be 

guilty of breaches, each having a right to damages." (Internal quotation marks omitted.) Israel v. 

National Canada Corp., 276 Ill. App. 3d 454, 460 (1995). Only a material breach of a contract 
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provision will justify nonperformance by the other party. Id. at 461. 

i-f34 Accordingly, defendants' argument that plaintiffs must prove their own literal or strict 

performance of the terms of the APA is not supported by our case law. 

2. Was Plaintiffs' Breach of the CPP Material, Thereby Excusing 

Nonperformance of the Restrictive Covenants by Defendants? 

i-f36 As stated, only a material breach of a contract provision will justify nonperformance by 

the other party. Id. Defendants contend that plaintiffs' breach of provisions of the APA regarding 

calculation and payment of the CPP constituted a material breach of the AP A which relieved 

defendants of performance of their restrictive covenants contained within that agreement. 

Defendants argue that although the trial court correctly held that plaintiffs breached these 

provisions, it erred in holding that the breach was immaterial. We disagree. 

i-f3 7 The trial court began its analysis of the CPP issue by setting forth the formula prescribed 

in the APA5 to be used to compute this amount, and stating that it "called for complex 

5Pursuant to APA articles 1.1and3.2(a), the CPP was to be the sum of: 
(i) 5% of the "unearned premium reserve of Galant 

[Insurance Co.] and Valor [Insurance Co.] computed as of 12.01 
a.m. on January 1, 2002 in accordance with statutory accounting 
principles prescribed by the Illinois D[epartment] O[fJ I[nsurance], 
consistently applied;" 

(ii) 5% of premiums "earned by [buyers] from an insured 
that was a customer of [sellers] at any time during the" year prior to 
the sale, but only "to the extent that such earned premium is 
actually received" within the year-plus-30-days after the sale; 

(iii) 8.5% of "the aggregate net written premium (net of 
cancellations and return premiums) produced by [buyers] on 
renewal policies written within" a year after the sale "on policies 
placed with third-party insurance carriers" in defined lines; and 
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calculations." The CPP was designed to reflect the sum of percentages of various commissions, 

unearned premiums and net written premiums realized by plaintiffs on various types of business 

during the first year following the sale. AP A article 3 .2(b) states that the parties had estimated 

the CPP at $5 million, and that amount was escrowed by plaintiffs at the time of sale. Article 

3( c) of the APA instructs that interim payments were to be made from the escrowed funds on a 

monthly basis "to the extent that Contingent Purchase Price has actually been earned as of the 

month end preceding each such payment date." Finally, article 3( d) of the AP A details the timing 

and manner of computing the final CPP amount, starting with an accounting by the plaintiffs 

within 90 days after the expiration of a year from the sale. 

i-f38 At trial, defendants argued that plaintiffs had intentionally mishandled the process of 

computing and paying the CPP. After considering evidence adduced by both parties, the trial 

court concluded that although "plaintiffs' conduct regarding the CPP was far from ideal," it 

rejected defendants' assertion that plaintiffs intentionally delayed payments and miscalculated 

amounts. The court explained that after "[h ]aving heard the witnesses and reviewed the 

documents, this court finds that plaintiffs' shortcomings regarding the CPP resulted from the 

difficulty of the task itself-it involved 'an enormous amount of data,' [which] defendants 

concede." The court also noted that defendants' own expert, Lori Noll, "was not prepared to say 

(iv) 40% of "net commissions (net of cancellations, return 
commissions and subproducer commissions) on written premiums 
produced by [buyers]" on renewal policies written within a year 
after the sale on life and health policies placed with third party 
. . 
msurance earners. 
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that the time plaintiffs took [to calculate and pay] the CPP was manifestly unreasonable," and 

that she herself was unable to determine the accuracy of some of the calculations. After 

comparing the figures submitted by both plaintiffs and defendants, the trial court concluded that 

plaintiffs had underpaid the CPP by $130, 168. 

i-f39 The court then directly spoke to the issue of whether plaintiffs' breach of the APA with 

regard to handling the CPP payments was material and rejected defendants' argument that it was. 

The court provided three reasons in support of its conclusion that plaintiffs' breach was 

immaterial and that it did not entitle defendants to abandon the entire AP A. 

i-f40 First, the court held that based upon APA article 3.2( d), "it is doubtful that the parties 

themselves considered a $130, 168 difference even to be material-let alone a basis for scuttling 

the entire AP A." The court noted that this provision of the AP A provided that if defendants 

disputed plaintiffs' CPP calculation, they were to bear the cost of any resulting arbitration, 

"unless the Arbitrator's final determination of the [CPP] is more than 5% greater than" plaintiffs' 

calculation, "in which case [plaintiffs] shall bear such cost." Although this provision of the AP A 

addressed a different matter, the court looked to the parties' use of a 5% trigger to shift costs as a 

general benchmark as to what they deemed to be a material deviation from the agreement. 

i-f4 l Second, although the court found plaintiffs' delay in calculating the CPP to be 

"considerable," the court also found that "defendants have not established that it was so 

fundamental a breach as to warrant recision, or counter-breach by defendants," noting that during 

this litigation, "defendants did not take the position that plaintiffs should abandon the on-going 

CPP calculation, nor off er to refund the initial purchase price under the AP A." 
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i-f42 Finally, the trial court held that the case law did not support defendants' argument that 

under the circumstances either the delay or the less-than-5% dollar difference was so material 

and important to justify defendants in considering themselves relieved of the restrictive 

covenants. The court rejected what it termed to be defendants' "absolute view" and "drastic 

position." 

i-f43 As stated, only a material breach of a contract provision by one party will justify 

nonperformance by the other. William Blair & Co. v. FI Liquidation Corp., 358 Ill. App. 3d 324, 

346 (2005). The test of whether a breach is "material" is whether it is "so substantial and 

fundamental as to defeat the objects of the parties in making the agreement, or whether the 

failure to perform renders performance of the rest of the contract different in substance from the 

original agreement." Village of Fox Lake v. Aetna Casualty & Surety Co., 178 Ill. App. 3d 887, 

900-01 (1989). "The breach must be so material and important to justify the injured party in 

regarding the whole transaction at an end." Id. at 901. The issue of whether a material breach of 

contract has been committed is a question of fact, and the trial court's judgment will not be 

disturbed unless it is against the manifest weight of the evidence. Mohanty, 225 Ill. 2d at 72. 

i-f44 We agree with the trial court that plaintiffs' breach of the AP A provisions regarding the 

calculation and payment of the CPP was not material. The facts are undisputed that defendants 

sold their businesses to plaintiffs for approximately $16 million, with plaintiffs paying roughly 

$10 million at the time of sale and placing another $5 million in escrow to secure the CPP. The 

AP A provided that plaintiffs were to make interim payments and ultimately complete all 

calculations and payments by April 1, 2003. However, plaintiffs were delayed in making the 
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calculations and payments, to the extent that all payments under the CPP were made by August 

2004. The trial court, however, specifically found that this delay was attributable to the 

complexity of the task. "Under the law of Illinois, time requirements*** are by their nature 

accessory rather than central aspects of most contracts." Chariot Holdings Ltd. v. Eastmet Corp., 

153 Ill. App. 3d 50, 58 (1987)(breach not material where "trial court properly focused .... on the 

complexity of the task to be performed"), Further, although plaintiffs underpaid the CPP by 

$130, 168, this amount constitutes approximately 2% of the total CPP and less than 1 % of the 

purchase price as a whole. The size of an underpayment relative to the total contract price is 

relevant in determining whether the underpayment constitutes a material breach. Fox Lake, 178 

Ill. App. 3d at 900-01. Finally, the trial court also properly considered Hall berg's own 

unwillingness to rescind the AP A, clearly showing that he did not consider plaintiffs' breaches to 

be so important as to justify him "in regarding the whole transaction as at an end." Id., at 901. 

i-f45 We agree with the trial court that under any reasonable reading of the AP A, defendants 

got substantially what they bargained for under the agreement. Although the payments under the 

CPP were delayed and miscalculated, this was a function of the complex formula agreed to by 

both parties. Accordingly, the trial court's ruling that plaintiffs' breaches of the CPP were not 

material is not against the manifest weight of the evidence. 

i-f46 3. Defendants' Breach of the Non-Solicitation Covenants 

i-f4 7 Defendants next contend that the trial court erred in holding that they breached their 

covenants not to solicit plaintiffs' employees. The trial court found that defendants acted in 

concert to breach their contractual duties by directly and indirectly "inducing or attempting to 
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persuade" plaintiffs' employees to terminate their employment. Defendants premise their 

argument upon a ruling made by the trial court earlier in the case, as well as upon a stipulation 

entered into between the parties. 

i-f48 At the close of plaintiffs' evidence at trial, defendants-pursuant to section 2-1110 of the 

Code of Civil Procedure (735 ILCS 5/2-1110 (West 2004)) filed a motion requesting the trial 

court to find in their favor on count IV of plaintiffs' fifth amended verified complaint, which 

alleged that defendants had committed tortious interference with plaintiffs' prospective economic 

advantage. The trial court granted this motion and dismissed this count. 

i-f49 In support of their claim of error, defendants also point to a stipulation entered into 

between the parties that the former employees, if called, would testify that neither Hallberg nor 

his nephew personally "induced or attempted to persuade" them to terminate their employment 

with plaintiffs. 

i-f50 Defendants now assert that the trial court's ultimate ruling finding that defendants 

breached their nonsolicitation agreements is conflict with this earlier one. We reject defendants' 

assertion that the trial court's prior ruling on count IV, combined with the stipulation, leads to the 

conclusion that the trial court erred. 

i-f5 l In ruling on defendants' motion for judgment on count IV at the close of plaintiffs' proof 

at trial, the court explained: 

"The difficulty here is that while the evidence leaves me 

with not a great deal of doubt that the defendants collectively were 

prepared to skate as close to the line as they could, there is a dearth 
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of proof specific to any of the defendants. Let me focus in that 

regard on William Hallberg. Mr. William Hallberg, if we look at 

this solely from the standpoint oftortious interference*** [he] 

ended up with a bunch of former InsureOne employees. I am asked 

to infer that because there were so many of them, he must have 

solicited them. *** [I]t might be a persuasive notion if Mr. 

William Hallberg were the only defendant, the only person 

involved in this entire scenario from the defendants' side of things; 

I think it fails when you consider that he wasn't the only person 

involved." 

i-f 52 The court's prior ruling shows that it found a lack of evidence that either Hallberg or his 

nephew had personally and individually solicited plaintiffs' employees to support plaintiffs' tort 

claim. Defendants fail to note, however, that in the same ruling the court denied their section 2-

1110 motions to dismiss counts I and V, which stated the claims for breach of contract related to 

these hirings and upon which the court ultimately entered judgment against them. At that time, 

the trial court drew a distinction between the dismissed tort claim in count IV and the breach of 

contract claims in counts I and V, making it clear that the restrictive covenants were "not solely 

limited to the solicitation of employees," as their language was "somewhat broader." The court 

then held that "plaintiffs have presented a prima facie" case regarding those covenants. 

i-f53 As noted, the restrictive covenants forbid defendants from "directly or indirectly 

***induc[ing] or attempt[ing] to persuade any employee or agent*** to terminate such 
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employment, agency or business relationship in order to enter into any such relationship on 

behalf of any other business organization in competition." Therefore, the fact that the court 

dismissed the tortious interference claim in count IV on the basis that defendants did not 

personally solicit the employees does not mean-as defendants now suggest-that they also did not 

breach the broader duties under the restrictive covenants by "directly or indirectly inducing or 

attempting to persuade" plaintiffs' employees to leave. Thus, contrary to the argument advanced 

by defendants, the trial court's findings in dismissing count IV did not obligate it to reject counts 

I and V as well. 

i-f 54 As noted, the trial court found that the evidence established that defendants, in concert, 

deliberately targeted, solicited and hired plaintiffs' employees as part of a "conscious 'game plan' 

to identify and hire 'top producers' from plaintiffs "for the purpose of competing with plaintiffs." 

The trial court further found that given the "number and timing of defendants' hirings"

specifically, that defendants hired 29 former employees of plaintiffs-that their later denials were 

"not credible." 

i-f55 Accordingly, we conclude that there was ample evidentiary support for the trial court's 

finding that defendants breached the covenants prohibiting solicitation of plaintiffs' employees, 

and, therefore, the court's ruling was not against the manifest weight of the evidence. 

i-f56 4. Defendants' Joint and Several Liability 

i-f57 Defendants next contend that the trial court erred in making them jointly and severally 

liable for violating the restrictive covenants. We disagree. 

i-f58 The trial court's order and judgment reveals that the court imposed joint and several 
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liability on defendants based upon their concurrent breaches of the restrictive covenants. The 

trial court explained: 

"James Hallberg, with the knowing and active participation 

of William Hallberg and the Gift Trusts ***intentionally violated 

[the restrictive covenants]. *** 

* * * 

Given the pattern of conduct described above, the court*** 

rejects defendants' argument that the resulting damages must be 

separately (and somewhat artificially, under the circumstances) 

parsed out defendant by defendant. As defendants assert * * * in 

general 'defendants who have separate and distinct contracts with a 

common entity cannot be subject to joint liability for breach of 

contract.' But here, the pertinent defendants- James Hallberg, 

William Hallberg and the Gift Trusts-were hardly 'separate and 

distinct' from one from another, vis-a-vis plaintiffs in more than a 

technical sense. It was obvious from the outset, and all of them 

knew, that plaintiffs intended (and defendants agreed) that James 

Hallberg would not be able to do indirectly what he had promised 

not to do directly. Nor was those defendants' conduct independent 

one from another in that regard. It was rather a synergy, and 

consciously so designed. Thus, this case does not at all resemble 
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Mercantile Holdings, Inc. v. Keeshin, 187 Ill. App. 3d 1088, 1094-

95 (1989), cited by defendants. 

* * * 

[T]he court declines to engage in what on this record would 

be an artificial allocation of * * * damages between the four 

defendants, all of whom acted together to bring about the 

damages." 

i-f59 In support of their contention of error, defendants largely rely on Mercantile Holdings, 

Inc. v. Keeshin, 187 Ill. App. 3d 1088, 1094-95 (1989), a case discussed and rejected by the trial 

court as factually inapposite. We agree. Defendants make citation to Mercantile for the 

proposition that "multiple defendants sued for breach of contract cannot be subject to joint and 

several liability where their duties arise out of separate contracts with separate terms, even if they 

were working together or assisting each other." Mercantile, however, neither stands for this 

proposition nor is, it factually analogous to this case. Rather, Mercantile holds that under the law 

of suretyship, a debtor who contracts with a third party for the assumption of his debt is jointly 

and severally liable with the third party to his creditor, whereas a third party who assumes a debt 

by contracting directly with the creditor becomes primarily liable. Mercantile, 187 Ill. App. 3d at 

1093-94. 

i-f 60 Plaintiffs direct us to cases from other jurisdictions which have adopted the doctrine of 

concurrent breach of contract under similar facts. We find these cases persuasive under the 

unique factual circumstances presented in this matter. 
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i-f6 l Under the doctrine of concurrent breach of contract, "[ w ]here A and B owe contract 

duties to C under separate contracts, and each breaches independently, and it is not reasonably 

possible to make a division of the damage caused by the separate breaches closely related in 

point of time, the breaching parties, even though they acted independently, are jointly and 

severally liable." Lesmeister v. Dilly, 330 N.W. 2d 95, 102 (Minn. 1983). In other words, 

"[ w ]hen two defendants independently breach separate contracts, and it is not 'reasonably 

possible' to segregate the damages, the defendants are jointly and severally liable." Domtar, Inc. 

v. Niagra Fire Insurance Co., 563 N.W.2d 724, 740 (Minn. 1997); see also California & 

Hawaiian Sugar Co. v. Sun Ship, Inc., 794 F.2d 1433, 1437 (9th Cir. 1986) ("in this case of 

concurrent causation each defaulting contractor is liable for the breach and for the substantial 

damages which the joint breach occasions"). 

i-f 62 Defendants do not contest the trial court's finding that their conduct in violating the 

restrictive covenants was concurrent and coordinated. Under these specific facts, we hold that 

the trial court did not err in imposing joint and several liability upon defendants. 

i-f63 5. Enforceability of William Hallberg's Covenant Not to Compete 

i-f64 Defendants next contend that the trial court erred in finding that William Hallberg's 

noncompetition covenant was enforceable. According to defendants, a fatal flaw in plaintiffs' 

case was their failure to establish a legitimate business interest which needed to be protected by 

the time, area and activity restraints contained within the covenant. Defendants point to the trial 

court's finding that there was no evidence oflong-standing permanent customer relationships in 

the substandard insurance market to support their contention that plaintiffs had no legitimate 
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business interest in restricting William Hallberg's competition. We reject defendants' argument. 

i-f 65 Our supreme court recently rendered an opinion which generally addressed breaches of 

noncompetition restrictive covenants and specifically clarified the weight to be given to the 

factor of legitimate business interest as part of that analysis. In Reliable Fire Equipment Co. v. 

Arredondo, 2011 IL 111871, the court held that the legitimate business interest test is to "be 

employed as part of the three-prong rule of reason to determine the enforceability of a restrictive 

covenant not to compete." Id. i-f43. The court explained: 

"Whether a legitimate business interest exists is based on the 

totality of the facts and circumstances of the individual case. 

Factors to be considered in this analysis include, but are not limited 

to, the near-permanence of customer relationships, the employee's 

acquisition of confidential information through his employment, 

and time and place restrictions. No factor carries any more weight 

than any other, but rather its importance will depend on the specific 

facts and circumstances of the individual case." Id. 

i-f66 Our supreme court's decision in Reliable makes it clear that defendants are incorrect in 

asserting that the legitimate business interest test is determinative in deciding whether a 

restrictive covenant is enforceable. Rather, " ' [ e Jach case must be determined on its own 

particular facts" and" '[r]easonableness is gauged not just by some but by all of the 

circumstances,' " which means that " ' [ t ]he same identical contract and restraint may be 

reasonable and valid under one set of circumstances, and unreasonable and invalid under another 
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set of circumstances.'" (Emphasis in original) Id. at i-f42 quoting Arthur Murray Dance Studios 

of Cleveland, Inc. v. Witter, 105 N.E.2d 685, 692-93 (Ohio Ct. Com. Pl. 1952). 

i-f67 Thus, although the trial court declined to find that the nonstandard auto insurance 

industry is dominated by "near permanent" customer relationships, that is not the only factor to 

be considered in determining whether a restrictive covenant is enforceable. As noted, the trial 

court found that William Hallberg played a pivotal role in defendants' concerted and "conscious 

'game plan' to identify and hire 'top producers' "from plaintiff. As part of this plan, the court 

also found that William obtained plaintiffs' sales production report shortly after he left plaintiffs' 

employ, "thus giving him precise information about plaintiffs' sales agents' production 

numbers." In addition, the court specifically found that William's noncompetition agreement 

"was neither facially overbroad nor lacking in consideration." Based upon the totality of the 

evidence presented at trial, we conclude that the trial court did not err in ruling that William 

Hallberg's restrictive covenant was enforceable. 

i-f68 6. Enforceability of the Covenants Not to Compete Against Hallberg and the Gift Trusts 

i-f69 Defendants next assert that the trial court also erred in holding that the restrictive 

covenants were enforceable against Hallberg and the gift trusts on the basis that there was 

inadequate evidence presented to support their validity. Defendants contend that rather than 

analyze the enforceability of the covenants, the trial court "simply assumed that these 

noncompetes were enforceable based solely on their presence in an agreement for the sale of a 

business." We disagree. 

i-f70 Restrictive covenants and noncompetition agreements are evaluated differently depending 
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upon whether they derive from an employment relationship or are ancillary to the sale of a 

business. "Courts impose a less stringent test ofreasonableness on covenants ancillary to the sale 

of a business than on those in employment contracts because of the difference in the nature of the 

interests protected." Health Professionals, Ltd. V. Johnson, 339 Ill. App. 3d 1021, 1031 (citing 

Central Water Works Supply, Inc. v. Fisher, 240 Ill. App. 3d 952, 956 (1993)). A 

noncompetition agreement ancillary to the sale of a business "protects the good will purchased by 

the buyer, ensuring that the "former owner will not walk away from the sale with the company's 

customers and good will, leaving the buyer with an acquisition that turns out only to be 

chimerical." Id. at 1031. Goodwill is the "advantages a business has over competitors as a result 

of its name, location and reputation. It is a sufficient interest to justify a restrictive covenant and 

the protection of injunctive relief." Health Professionals, Ltd. v. Johnson, 339 Ill. App. 3d 1021, 

1032 (2003). The enforceability of a noncompetition agreement ancillary to a sale of a business 

depends on the reasonableness of its terms. The restrictions imposed, in terms of time, 

geographical scope and activity, must not be greater than necessary to protect the buyer, and the 

agreement must not be oppressive to the seller or injurious to the general public. Id. 

i-f7 l As stated, the trial court found that Hallberg funded three competing insurance agencies 

by funneling nearly $7 million through the gift trusts in a failed attempt to "mask" his 

involvement in an intentional effort to "recapture from plaintiffs the very business he sold to 

them." The court further found that other Hallberg-controlled corporate entities provided the 

competing agencies with free office space, office resources and personnel, and that they targeted 

plaintiffs' businesses by opening in close proximity to plaintiffs' retail locations, which was found 
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to be "neither accident nor a coincidence." 

i-f72 Hallberg does not dispute these finding of fact. Rather, he contends that his activities 

were "not related to the solicitation or sale of personal lines of insurance" and that the restrictive 

covenants are enforceable only to the extent that they prevent him from "using his expertise" to 

compete with plaintiffs. Hallberg reads the provisions of the covenants far too narrowly. 

i-f73 Our careful review of the record leads us to conclude that the trial court did not err in 

finding that Hallberg's activities were competitive with those of plaintiffs and that there is no 

support for defendants' assertion that Hallberg's activities were "completely unrelated" to 

plaintiffs' businesses. Hallberg, through the gift trusts, funded the competing businesses and also 

provided services to those businesses for free. In addition, the record supports the trial court's 

judgment, in that the time, geographic scope and activity limitations contained within the 

restrictive covenants were reasonable, protected plaintiffs' goodwill, were not oppressive to 

defendants, and were not injurious to the public. Accordingly, the trial court did not err in 

holding that the restrictive covenants were enforceable against Hallberg and the gift trusts. 

i-f74 B. Damages Awarded to Plaintiffs 

i-f7 5 Defendants also contend that the damages awarded to plaintiffs by the trial court for 

defendants' breaches of the restrictive covenants are unsupported by the evidence presented at 

trial and are "unreasonable" and "absurd." We disagree. 

i-f76 The trial court heard testimony from experts hired by both parties: Lawrence Levine 

testified as an expert on behalf of plaintiffs, and John Bone testified as an expert on behalf of 

defendants. The trial court noted in its order and judgment that "it is, understandably, more than 
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usually difficult for plaintiffs to establish actual loss or measurable damages" based upon the 

type of businesses involved, i.e., competing entities in the substandard automobile insurance 

market. Therefore, the court observed, "both plaintiffs' and defendants' experts approached 

damages through a combination of modeling and revenue cash flow analysis." 

i-f77 Plaintiffs expert Levine predicted the total gross premiums of the three competing 

agencies and multiplied that total by plaintiffs' profit margin for its organization. Levine's 

model also included "head start" damages which extended beyond the term of the restrictive 

covenants to reflect the ongoing loss arising from defendants' early entry into the market. 

i-f 7 8 Defendants' expert Bone criticized various aspects of Levine's model, and the trial court 

adopted two of these criticisms in its analysis: (1) the trial court agreed with Bone's reduction of 

the "head start" damages; and (2) the trial court adopted Bone's criticism of Levine's assumption 

that every customer gained by defendants was one lost to plaintiffs. This caused the trial court to 

reduce Levine's calculation of total damages to $5,307,400. 

i-f79 The trial court also rejected some of Bone's analysis. The court did not agree with 

Bone's assumption that plaintiffs competed equally with every insurance agency in the relevant 

states, no matter the distance from plaintiffs. The trial court also found that Bone failed to 

account for the local nature of the nonstandard auto insurance industry, defendants' deliberate 

proximity to plaintiffs' stores, and the competitiveness of other agencies. The evidence at trial 

also showed that Levine's model-which he prepared in 2004-underpredicted defendants' 

success. Using the actual numbers available from 2006, Levine established that defendants' 

actual gross premiums were, in fact, two to three times greater than he had predicted. 
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i-f80 The trial court thus concluded that "the truth lies somewhere between the respective 

testimony of the parties' expert witnesses." It then went on to explain: 

"Levine's $5,307,400 is a proper starting point. It must be 

adjusted upward, however, given (I) Bone's admission that Levine 

severely underpredicted defendants' profits (which Bone projected 

at $18.24 million during the noncompete period***) and (ii) 

Levine's testimony that his model underpredicted ***revenues [of 

one of defendants' companies] by some 37% in 2004 (actual $9.1 

million vs. predicted $3.4 million) and by over 50% in 2005 ($17.7 

million actual, based on annualizing Bone's partial-year numbers 

vs. $7.8 million predicted). ***The court concludes that Levine's 

$5,307,400 should be increased by 40%, to $7,430,360 to remedy 

the underprojection while not unduly assuming that all of 

defendants' success came at plaintiffs' expense. 

On the other hand, the court concludes that Mr. Levine's 

additional $369,000 solicitation of employees damage calculation 

must be reduced to account for the likelihood that some of the 

departing employees would have left anyway. ***In the court's 

view, a 35% reduction in this component, to $239,850, is 

appropriate. The aggregate damages award is therefore 

$7 ,670,210. The court concludes that that award fairly 
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compensates plaintiffs, as well as can reliably be estimated on the 

record herein, without inappropriately penalizing defendants." 

i-f8 l A reviewing court will not disturb an assessment of damages made by a trial court sitting 

without a jury unless that award is manifestly erroneous. Lynch v. Precision Machine Shop, Ltd., 

93 Ill. 2d 266, 278 (1982). As stated, a trial court's finding is against the manifest weight of the 

evidence only where the "opposite conclusion is clearly evident." In re Estate of Wilson, 238 Ill. 

2d 519, 570 (2010). Thus, "[i]fthe record contains any evidence to support the trial court's 

judgment, the judgment should be affirmed." Id. 

i-f82 The basic theory of damages for breach of contract is that the plaintiff must establish an 

actual loss or measurable damages resulting from the breach in order to recover. Avery v. State 

Farm Mutual Automobile Insurance Co., 216 Ill. 2d 100, 149 (2005). In a breach of contract 

action, "the proper measure of damages is the amount of money that will place the injured party 

in as satisfactory a position as he or she would have been in had the contract been performed. 

[Citation.] Loss of profits may be recovered ifthe plaintiff proves the loss with a reasonable 

degree of certainty, if defendant's wrongful act resulted in the loss, and if the profits were 

reasonably within the contemplation of defendant at the time the contract was entered into." 

Equity Insurance Managers of Illinois, LLC v. McNichols, 324 Ill. App. 3d 830, 837 (2001). 

Where a claim of lost profits arises from a breach of contract, it is "customarily not susceptible of 

detailed or direct proof, and that unless proof of an inferential character is permitted, the result 

would be to immunize a defendant from the consequences of his wrongful acts." Venda Co. v. 

Stoner, 5 8 Ill. 2d 289, 310 (197 4 ). Because lost profits are, to some extent, "uncertain and 
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incapable of calculation with mathematical precision," a recovery may be had for such profits 

"when there are any criteria by which the probable profits can be estimated with reasonable 

certainty." (Internal quotation marks omitted.) Midland Hotel Corp. v. Reuben H Donnelley 

Corp., 118 Ill. 2d 306, 315-16 (1987). 

i-f83 In the matter at bar, it is undisputed that plaintiffs suffered an injury. As the trial court 

found in its order and judgment, "[t]he fact of injury is not in doubt; even defendant's expert. Mr. 

Bone, acknowledged that some injury occurred." Defendants assert, however, that plaintiffs 

failed to adduce proof that any losses they incurred were traceable to defendants' breaches of the 

restrictive covenants. They contend that plaintiffs' evidence that the number of potential 

customers entering its stores declined after defendants opened their competing agencies despite 

increasing advertising by 35% was insufficient. We disagree. Plaintiffs did not allege that each 

lost quote opportunity would have resulted in a sale. Rather, plaintiffs' evidence of the sales 

made by defendants' competing agencies led to a reasonable inference that plaintiffs would have 

made a portion of these sales absent defendants' competition, especially in light of the 

uncontradicted evidence that defendants opened stores in close proximity to plaintiffs' in an 

effort to target their customers. 

i-f84 Defendants also contend that the trial court erroneously awarded damages beyond the 

term of the restrictive covenants to account for the 'head start' defendants acquired by opening 

their competing agencies early. The court explained this damages component as follows: 

"[h ]aving started sooner (gotten a head start), [defendants are now] 

in a better position to continue competing because [they] have 

-32-



1-09-2385 & 1-10-0428 Cons. 

already-and too soon-gotten past [their] post-noncompete 'ramp 

up.' Levine's 'head start effect' is an attempt to quantify that 

improper post-noncompete-expiration advantage. In that regard, it 

also takes into account plaintiffs' loss of a bargained-for side 

benefit of a non compete - the lessening of defendants' ability to 

compete, after the restriction expires, simply due to the passage of 

time." 

Defendants' own expert, Bone, did not dispute that such damages occurred, although he 

recommended that the amount calculated by Levine be reduced-a recommendation which the 

trial court adopted. 

i-f85 Although defendants make citation to two cases in support of their argument that, as a 

matter oflaw, damages cannot be awarded for time periods outside of those governed by the 

restrictive covenants, the decisions relied upon are factually inapposite. Neither Royal's 

Reconditioning Corp. v. Royal, 293 Ill. App. 3d 1019 (1997), nor Feldstein v. Guinan, 148 Ill. 

App. 3d 610 (1986), involved restrictive covenants ancillary to the sale of a business; instead, 

both involved breach of employment contracts. In Royal's, an employee breached a provision 

which required 30 days' notice of resignation. Because the employer had no legitimate 

expectation of the services of the employee beyond the 30-day period, its lost profits were limited 

to that period. Royal's, 293 Ill. App. 3d at 1024. In Feldstein, an employer wrongfully 

discharged an employee prior to his contractually-guaranteed one-year term of employment. The 

court found that because the employee had no expectation of employment beyond that term, he 
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was limited to recovering the wages he would have earned during that term had he not been 

discharged. Feldstein, 148 Ill. App. 3d at 613. 

i-f86 In contrast, pursuant to the provisions of the restrictive covenants, plaintiffs had a 

legitimate expectation that defendants could not even begin to form competing businesses until 

the expiration of those agreements. That expectation, however, was defeated due to defendants' 

running of competing businesses prior to the expiration of the covenants. Although this type of 

harm is usually addressed through injunctive relief that would extend during the covenant's term, 

the trial court declined to order equitable relief because it found that plaintiffs could be 

adequately compensated with monetary damages. 

i-f87 Defendants also contend that plaintiffs had a duty to mitigate their damages by doing 

business with defendants, i.e., allowing defendants to write plaintiffs' policies. We reject 

defendants' contentions. Under the duty to mitigate, an injured party need only avoid those 

damages he can "without undue risk, burden, or humiliation." East St. Louis School District No. 

189 v. Hayes, 237 Ill. App. 3d 638, 644 (1992). Defendants contend that "the record clearly 

shows that [defendants'] competing agencies each attempted to sell [plaintiffs] insurance but 

[plaintiffs] refused to let the competing agencies write their insurance, even going so far as to 

cancel previously-existing relationships." However, an injured party is not required to accept 

performance from a breaching party on new or modified terms. American Fidelity Fire Insurance 

Co. v. General Ry. Signal Co., 184 Ill. App. 3d 601, 614-15 (1989). After defendants 

intentionally violated the provisions of the restrictive covenants, it would be unreasonable to 

expect plaintiffs to renew business relationships with them without taking an "undue risk" that 
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they would not honor their agreements. 

i-f88 In addition, defendants assert that the trial court erred because the damages it awarded 

"were not reasonably within the contemplation of the parties." Defendants maintain that they 

were unaware that if they breached their restrictive employment covenants, plaintiffs would 

suffer lost profits. The trial court found that "it was certainly foreseeable that defendants' 

conduct would cost plaintiffs business and profits." We agree. 

i-f89 "[A ]ll damages which naturally and generally result from a breach are recoverable; it is 

only where damages are the consequence of special or unusual circumstances that it must be 

shown that the damages were within the reasonable contemplation of the parties." Midland 

Hotel Corp. v. Reuben H Donnelley Corp., 118 Ill. 2d 306, 318 (1987). Defendants offer 

nothing to suggest that they were unaware that if they breached their restrictive covenants, 

plaintiffs would experience lost profits-the type of damages which would "naturally and 

generally result" from their breaches. 

i-f90 Defendants also contend that the trial court's damage award punished defendants rather 

than provided reasonable compensation to plaintiffs. We disagree. The record reflects that the 

trial court did not take either experts' figures at face value and, instead, adjusted them based upon 

the evidence presented. Thus, there is no support for defendants' contention. 

i-f9 l In sum, the evidence was sufficient to provide a legal basis for the damages award made 

by the trial court. We find no error. 

i-f92 C. Conclusion as to Appeal in Case No. 01-10-0428 

i-f93 With respect to the appeal brought by defendants in case No. 01-10-0428, we reject each 
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argument raised by defendants and affirm the judgment of the trial court in all respects. 

i-f94 IL Appeals in Case No. 01-09-2385 

i-f95 We now tum to the issues raised by plaintiffs in their appeal in case No. 01-09-2385. 

Plaintiffs raise four claims of error: (1) the trial court erroneously determined that Hallberg was 

entitled to a judgment of $130, 168 on his counterclaim regarding the CPP, even though the APA 

clearly indicated that he personally was not entitled to receive payment of that portion of the 

purchase price; (2) the trial court incorrectly determined that Hallberg was entitled to statutory 

interest based on the timing of the purchasers' payment of the CPP; (3) the trial court erred in 

awarding Hallberg conditional attorney fees and costs incurred in pursuing his CPP counterclaim; 

and ( 4) the trial court incorrectly failed to award plaintiffs statutory prejudgment interest for the 

period of time from the court's initial award in favor of plaintiffs to the date of final judgment. 

i-f96 A. The Trial Court's Award of $138,168 to James. P. Hallberg on his 

Counterclaim Regarding the Contingent Purchase Price 

i-f97 1. Is Hallberg Entitled to Recover Any Amount Relating to the Contingent Purchase 

Price? 

i-f98 Article 3.3 of the APA provides that the CPP "shall be allocated in a manner consistent 

with the allocations set forth in Schedule 3.3." In tum, schedule 3.3 states that the CPP "shall be 

allocated to Gallant/Valor [Insurance Companies] pro rata in accordance with their respective 

allocations indicated [in the schedule]." The record also reflects that on February 25, 2002, the 

Illinois Director of Insurance obtained an order of conservation over Gallant and Valor, the two 

entities to which the CPP payments were to be made. Pursuant to the conservation order, the 
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Director of Insurance took possession and control of the property, books, records, accounts, 

assets, business and affairs of Gallant and Valor. On August 9, 2002, orders of liquidation were 

entered against Gallant and Valor, effective August 23, 2002. As of that date, all legal control of 

Gallant and Valor was vested in the Office of the Special Deputy Receiver of the Illinois 

Department of Insurance (OSD), and the OSD acquired title to all rights of action belonging to 

Gallant and Valor, including their rights to collect the CPP. Subsequent to the entry of the orders 

of liquidation, plaintiffs sent the payments due under the CPP to the OSD, on behalf of Gallant 

and Valor. 

i-f99 In its order and judgment, the trial court found that APA article 3.3 and schedule 3.3 

"plainly specify that the [CPP] shall be allocated to Gallant/Valor pro rata," and noted that since 

"both Gallant and Valor were in conservation and, later, liquidation proceedings*** monies due 

them under the APA were properly under the control of the Director of Insurance." Nevertheless, 

upon finding that plaintiffs had underpaid the CPP by $130, 168, the trial court held that award 

"will be treated as properly payable to defendants in the first instance." In a footnote, the court 

stated that "OSD is not a party to this action, and the court declines to volunteer a view at this 

juncture as to how the $130, 168 or interest amounts should ultimately be allocated as between 

defendants and OSD." 

i-f l 00 Plaintiffs now contend that the trial court erred in awarding the CPP underpayment 

directly to Hallberg, when the APA provided that only Gallant and Valor are entitled to such 

recovery. Under these circumstances, plaintiffs allege that this portion of the circuit court's 

judgment in Hallberg's favor is unsupportable and must be reversed. We agree. 
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i-f l 01 A trial court interprets the meaning of clear and unambiguous contract terms as a matter 

oflaw, and its interpretation is subject to de nova review. Gallagher v. Lenart, 226 Ill. 2d 208, 

219 (2007). Contracts must be interpreted based on the intent of the parties when the contract 

was formed. Id. at 232. Where the terms of a contract are clear, the court applies the contract as 

written, giving effect to the contract's terms based on the ordinary and natural meaning of the 

contract language. Id. at 233. 

i-fl 02 As stated, the trial court found that "APA Art. 3.3 and Schedule 3.3 plainly specify that 

the 'Contingent Purchase Price' shall be allocated to Gallant/Valor pro rata" and concluded that 

the "payment of the CPP to Gallant/Valor/OSD was proper [and] was specifically intended*** 

by APA Art 3.3 and Schedule 3.3." Nowhere within the APA is it provided that Hallberg was to 

directly receive any portion of the CPP payments. Accordingly, under the plain language of the 

agreement, only Gallant and Valor were entitled to the CPP payments under the AP A. Therefore, 

there was no basis for the trial court to enter judgment in Hallberg's favor in connection with 

payments made pursuant to the CPP. To the extent that the purchasers underpaid the CPP, any 

claims relating to that alleged underpayment belonged solely to Gallant and Valor, and, by virtue 

of the order ofliquidation, to the OSD. 

i-fl03 Because no provision of the APA entitled Hallberg to receive payments under the CPP, 

plaintiffs further contend that Hallberg lacked standing to assert any claim for recovery of those 

amounts. We agree. To establish standing, a claimant must demonstrate the existence of an 

actual or threatened injury in fact to a legally cognizable interest belonging to the claimant. 

Amtech Systems Corp. v. Illinois State Toll Highway Authority, 264 Ill. App. 3d 1095, 1103 
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( 1994). As stated, Gallant and Valor are the only promisees with respect to the CPP under the 

terms of the AP A. Consequently, Gallant and Valor are the only parties with standing to sue for 

payments of the CPP. i-f94 The trial court provided no explanation as to why Hallberg was 

entitled to recover any shortfall in the CPP payments despite the clear language of the AP A 

requiring such payments to be made to Gallant and Valor. The court's award of the additional 

CPP payments to Hallberg was inconsistent with its finding that the parties to the AP A 

specifically intended that the CPP would be paid to Gallant and Valor, and, later, to the OSD. 

i-f l 04 Because Hallberg lacked standing to pursue his claim with respect to CPP payments, the 

trial court erred in granting judgment in his favor on that claim. Accordingly, we reverse the trial 

court's judgment. 

i-f l 05 2. Was Hallberg Entitled to Statutory Prejudgment Interest? 

i-f l 06 Plaintiffs next allege that the trial court erred in awarding Hallberg prejudgment interest 

pursuant to section 2 of the Interest Act (815 ILCS 205/2 (West 2004)) on: (1) the $130,168 

underpayment of the CPP; and (2) on approximately $800,000 of CPP payments which the court 

found that plaintiffs had paid late due to delays in their CPP calculations. 

i-f l 07 Plaintiffs contend that because Hallberg is not entitled to receive any CPP payments 

under the provisions of the AP A, he similarly cannot recover interest relating to the late payment 

of such amounts. We agree. 

i-f l 08 Having just determined that the trial court erred in granting judgment to Hallberg on his 

claim regarding CPP payments, we therefore also hold that the trial court's award of prejudgment 

interest on those amounts is error. We therefore reverse the judgment of the trial court with 
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regard to the award of prejudgment interest on this claim. 

i-fl09 3. Was Hallberg Entitled to Attorney Fees and Costs? 

i-f 110 Article 8.1 of the APA contains that agreement's only provision for the payment of 

attorneys fees in court proceedings. Article 8.1 expressly applies to claims relating to the sellers' 

noncompetition and nonsolicitation agreements and provides that "[t]he prevailing party in any 

action commenced under this section 8.1 shall also be entitled to receive reasonable attorneys 

fees and costs." In other words, the attorney fee petition in article 8.1 is expressly limited to 

claims relating to the restrictive covenants. 

i-fl 11 Hallberg's counterclaim, however, relates solely to the purchasers' payment of the CPP. 

Noting this, the trial court held that article 3 .2( d) of the AP A provided a basis for its conditional 

award of attorney fees to Hallberg. Although article 3 .2( d) relates to calculation and payment of 

the CPP, it specifically speaks to the parties' responsibility for costs paid to an arbitrator in an 

arbitration relating to a dispute concerning the CPP: 

"The cost of retaining an arbitrator shall be borne by 

Sellers, unless the Arbitrator's final determination of the [CPP] is 

more than five percent (5%) greater than the [CPP] Payment 

computed by purchaser in the preceding paragraph, in which case 

Purchaser shall bear such cost." 

Relying upon this provision, the trial court held that Hallberg may be entitled to an award of 

attorney fees ifhe establishes that the "amount of his recovery*** exceeds five percent of the 

CPP as calculated by plaintiffs." 
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i-fl 12 Plaintiffs contend that the trial court erred in relying upon article 3.2(d) of the APA in 

holding that Hallberg may be entitled to attorney fees in connection with his counterclaim. 

According to plaintiffs, the language of article 3 .2( d) makes it clear that the provision applies 

only to the costs of retaining an arbitrator in an arbitration proceeding, and that it has no 

application to attorney fees-even in that limited context. Plaintiffs therefore argue that the trial 

court's judgment on this issue must be reversed. We agree. 

i-fl 13 A trial court's ruling on whether to award attorney fees is a question oflaw, which is 

reviewed de nova. Peleton, Inc. v. McGiven 's, Inc., 375 Ill. App. 3d 222, 225-26 (2007). It is 

well-settled that a trial court "may only award attorney fees if they are expressly authorized by 

statute or by agreement of the parties." Estate of Downs v. Webster, 307 Ill. App. 3d 65, 70 

(1999). 

i-fl 14 As noted, although the trial court relied upon article 3.2(d) of the APA in awarding 

Hallberg attorney fees to the extent that he can establish that the amount of his recovery on his 

CPP claim exceeds 5% of the amount of CPP as calculated by plaintiffs, the plain language of 

that provision relates exclusively to the parties' responsibility for the costs paid to an arbitrator in 

an arbitration relating to a dispute concerning the CPP. By its own terms, this provision does not 

apply outside of the arbitration context. 

i-fl 15 We conclude that the trial court erred in awarding conditional attorney fees to Hallberg. 

Accordingly, the trial court's judgment on this issue is reversed. 

i-fl 16 B. Did the Trial Court Err in Failing to Award Purchasers Statutory Prejudgment 

Interest For the Period of Time From the Court's Initial Award in Favor of 
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Plaintiffs to the Date of the Final Judgment? 

i-fl 17 Plaintiffs' final contention is that they were entitled to statutory prejudgment interest on 

their award of damages for defendants' breach of the restrictive covenants. Plaintiffs calculate 

the period of prejudgment interest to run from the time the trial court made the award on 

November 21, 2008 until the court's entry of its order and judgment on January 20, 2009. 

i-f 118 Section 2-1303 of the Code of Civil Procedure governs prejudgment interest: 

"Judgments recovered in any court shall draw interest at a 

rate of 9% per annum from the date of the judgment until 

satisfied * * *. 

When judgment is entered upon any award, report or 

verdict, interest shall be computed at the above rate, from 

the time when made or rendered to the time of entering 

judgment upon the same, and included in the judgment." 

735 ILCS 5/2-1303 (West 2004). 

i-fl 19 A trial court's decision to award statutory prejudgment interest is reviewed for an abuse 

of discretion. Jahn v. Kinderman, 351 Ill. App. 3d 15, 22 (2004). The generally recognized basis 

for an award of prejudgment interest is the need to grant an award to make a deprived plaintiff 

whole. 

Id. 

i-fl20 Here, plaintiffs contend that "the trial court omitted pre-judgment interest from the 

judgment it entered on January 20, 2009, and did not correct this omission in its September 8, 
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2009 order resolving the parties' post-trial motions." Indeed, the court's January, 2009, 31-page 

order and judgment does not address the issue of prejudgement interest on the award given to 

plaintiffs for defendants' breaches of the restrictive covenants. Moreover, although the parties 

briefed the issue of prejudgment interest on this award in their posttrial motions, it was not 

specifically addressed by the court in its September 2009 order, which ruled on all posttrial 

motions. That order simply states that "[b ]oth plaintiffs' *** and defendants' ***post-trial 

motions are denied," except for the court granting postjudgment interest to both plaintiffs and 

defendants on their respective judgments and making a change in one passage of the court's prior 

order. 

i-fl21 Its is well settled that a court abuses its discretion when it "acts arbitrarily without the 

employment of conscientious judgment or, in view of all the circumstances, exceeds the bounds 

of reason and judgment and ignores recognized principles of law." Id. Here, the record does not 

reveal the trial court's basis for denial of plaintiffs' request for prejudgment interest on their 

award. Accordingly, we are unable to determine whether this denial was a proper exercise of the 

court's discretion. Therefore, we reverse that ruling and remand this cause to the trial court solely 

for further consideration of the prejudgment interest issue. See Id. at 24 (cause remanded to 

circuit court for further consideration of postjudgment interest issue where record was silent 

regarding trial court's denial of award). 

i-fl22 CONCLUSION 

i-fl23 For the foregoing reasons, in case No. 01-10-0428, the judgment of the circuit court is 

affirmed in all respects. With regard to case No. 01-09-2385, the judgment of the circuit court is 
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reversed in all respects. We remand this cause to the circuit court for further proceedings solely 

on the issue of whether prejudgment interest should be awarded on plaintiffs' judgment against 

defendants for their breach of the restrictive covenants. 

i-fl24 Affirmed in part and reversed in part; cause remanded. 
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OPINION 

i-f 1 Following a jury trial, plaintiffs were awarded damages totaling $39,100 in a personal 
injury action against defendant, with $30,100 awarded to Marie and $9,000 to Joseph. The 
trial court entered judgment on the verdict plus costs on September 12, 2006. Plaintiffs 
appealed the denial of their motion for a judgment notwithstanding the verdict or, in the 
alternative, a new trial. This court affirmed the trial court in an opinion dated December 1, 
2008. Poliszczuk v. Winkler, 387 Ill. App. 3d 474 (2008). After the mandate was issued, 
plaintiffs presented a motion for postjudgment interest and costs. The circuit court entered 
an order stating: "Plaintiffs' motion for interest is granted in part; Defendant to pay interest 
from September 16, 2006 to February 6, 2007 (137 days at .38/year) because ofa satisfactory 
tender at that date." 

i-f 2 Plaintiffs appeal the trial court's order for partial payment of interest arguing (1) that the 
trial court erred when it determined that a sufficient offer of tender was made by defendant 
on February 6, 2007, and (2) that the trial court erred when it determined that plaintiff 
rejected a sufficient offer of tender. 1 

i-f 3 BACKGROUND 

i-f 4 After a judgment was entered on the verdict on September 12, 2006, in a telephone 
conversation between the parties on January 22, 2007, defendant expressed an interest in 
"cutting" drafts to the plaintiffs for the amount of the verdict. A letter dated February 5, 
2007, written and delivered by defendant allegedly memorialized that telephone 
conversation. The letter states that plaintiffs' counsel indicated during the conversation that 
the defendant "should hold off on having the drafts prepared" until the period to file a notice 
of appeal expired. The letter also states that plaintiffs would not seek any fees or interest for 
failure to pay at that time. The letter concludes by stating, "In the meantime, should you have 

1The trial court used the words "satisfactory tender" instead of "sufficient tender." 
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any questions or comments, or if any of the above is mistaken or misunderstood, please do 
not hesitate to contact our office." Defendant never heard from the plaintiffs regarding this 
letter but plaintiffs' counsel states in an affidavit that fees and interests were never discussed 
during the January 22, 2007, telephone conversation. 

i-f 5 A follow-up letter, dated February 6, 2007, sent from defendant to plaintiffs states that 
defendant was prepared to pay the judgment plus court costs, requested direction concerning 
two liens and asked for plaintiffs' tax identification number. The content of the letter is as 
follows: 

"Dear Ms. Baumann: 

Please be advised that Allstate Insurance Company is prepared to pay the jury awards. 
To that end, please advise us of your court costs so that we may include them on the draft 
for the same. Your anticipated cooperation is greatly appreciated. 

Please forward to us your tax identification number. 

Finally, please be advised that we have two liens in our file; specifically, liens for 
Blue Cross/Blue Shield as well as State Farm Mutual Insurance Company. Please advise 
if you had negotiated the liens in connection with the same, please forward them to our 
office. Otherwise, we will include both of the lien holders on the drafts. 

Please respond to our correspondence no later than February 1, 2007 so that we may 
issue the drafts in a timely fashion in resolution of this case. 

In the meantime, should you have any questions or comments, please do not hesitate 
to contact our office. 

Very truly yours, 

RIPES, NELSON, BAGGOT & KALOBRATSOS, P.C." 

There was no response to this letter other than plaintiffs' notice of appeal filed on February 
20, 2007. 

i-f 6 Two years later, in a letter dated February 6, 2009, sent from defendant to plaintiffs, 
defendant again expresses a willingness to pay the judgment and costs. The letter reads as 
follows: 

"Dear Counsel: 

As you are aware, the Appellate Court recently denied your Petition for Rehearing. 
To that end, please be advised that my client and her carrier are still prepared to pay the 
original verdicts entered on September 12, 2007 as well as any allowable costs you 
incurred in this case. Please advise me of your costs so that we may cut those drafts 
immediately. 

Should you have any further questions or comments, please do not hesitate to contact 
our office. 

Very truly yours, 

RIPES, NELSON, BAGGOT & KALOBRATSOS, P.C." 

Plaintiffs also did not respond to this letter. 

i-f 7 Defendant sent a final letter dated February 24, 2009, to plaintiffs, which enclosed and 
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referenced the letter dated February 6, 2009, that is reproduced above. The February 24, 
2009, letter reiterates that defendant offered to send drafts for the amount of the verdict and 
costs. It also states that plaintiffs indicated they would not be seeking interest. The letter 
states, "we stand ready to prepare the drafts, not only for the verdicts but also your costs. 
Please advise accordingly." Again, there was no response to defendant from plaintiffs. 

i-f 8 On September 11, 2009, plaintiffs received payment of$39, 100 from defendant covering 
the judgment and the court-filing fee. The plaintiffs filed a motion on December 14, 2009, 
requesting postjudgment interest and costs. On February 23, 2010, the trial court granted 
plaintiffs' motion for costs and interest in part, awarding interest to the plaintiffs from the 
date the judgment was entered, September 16, 2006, to February 6, 2007, finding that the 
letter dated February 6, 2007, was a sufficient offer oftender.2 The court ordered defendant 
to pay $1,338 in interest; $1,030 in interest was awarded to Marie and $308 to Joseph. 

i-f 9 Plaintiffs filed an appeal on March 24, 2010, requesting this court to reverse the circuit 
court's order for partial payment of interest. On appeal, plaintiffs argue that nothing less than 
full, formal tender in compliance with the Illinois Code of Civil Procedure (735 ILCS 5/2-
1303 (West 2010)) will stop the accrual of interest on a judgment, and that for a tender to be 
sufficient, it must cover all the creditor has a right to recover, including debt, interest, or 
costs. Niemeyer v. Wendy's International, Inc., 336 Ill. App. 3d 112, 115-16 (2002). Since 
the February 6, 2007, letter made no reference to the interest owed on judgment, the plaintiffs 
claim that the circuit court erred as a matter of law when it determined that the letter was a 
sufficient offer of tender. 

i-f 10 Defendant argues that the only issue for review is whether the trial court abused its 
discretion by awarding plaintiffs interest from September 16, 2006, to February 6, 2007. See 
Niemeyer, 336 Ill. App. 3d at 115 (stating that the decision to allow statutory interest lies 
within the sound discretion of the circuit court and will not be disturbed absent an abuse of 
discretion). Defendant maintains that the trial court did not abuse its discretion and correctly 
found that plaintiff was only entitled to interest from September 16, 2006, to February 6, 
2007, because the letter dated February 6, 2007, offered to make a sufficient tender or, 
alternatively, that plaintiffs' rejection of the offer excused tender. 

i-f 11 ANALYSIS 

i-f 12 Standard of Review 

i-f 13 Before reaching the merits of this case, we must first determine our standard of review. 
Plaintiffs argue that because section 2-1303 of the Illinois Code of Civil Procedure (Code) 
states that "[j]udgments recovered in any court shall draw interest at the rate of 9% per 
annum from the date of judgment until satisfied," postjudgment interest is mandatory and 
self-executing. (Emphasis added.) 735 ILCS 5/2-1303 (West 2010). Therefore, plaintiffs 
argue, there is no room for judicial discretion in awarding postjudgment interest. 

2The trial court's order stated "Plaintiffs' motion for interest is granted in part; Defendant 
to pay interest from September 16, 2006 to February 6, 2007 (137 Days at .38/year) because of a 
satisfactory tender at that date." 
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Accordingly, the plaintiffs contend that this court must determine whether the circuit court 
erred as a matter of law by awarding postjudgment interest from September 16, 2006, to 
February 6, 2007. Defendant, on the other hand, argues that the decision to award statutory 
interest lies within the discretion of the circuit court, and therefore, this court must evaluate 
whether the trial court abused its discretion by awarding postjudgment interest from 
September 16, 2006, to February 6, 2007. Niemeyer, 336 Ill. App. 3d at 115. 

i-f 14 Plaintiffs are correct that section 2-1303 of the Code is mandatory. As this court stated 
in Longo v. Globe Auto Recycling, Inc., 318 Ill. App. 3d 1028 (2001 ): 

"Courts have held that the legislature did not vest the trial court with discretion in 
assessing interest under section 2-1303 of the Code. [Citation.] Rather, imposition of 
statutory interest at the rate of 9% from the date the final judgment was entered is 
mandatory." Longo, 318 Ill. App. 3d at 1039. 

However, plaintiffs' conclusion, that just because postjudgment interest is statutorily 
mandated a trial court cannot exercise its discretion when determining the date upon which 
a sufficient tender or offer to tender was made, is incorrect. Determining when tender or a 
sufficient offer to tender is made is a finding of fact and thus entitled to great deference. See 
Cyclonaire Corp. v. ISG Riverdale, Inc., 378 Ill. App. 3d 554, 559 (2007). After examining 
the facts and considering the credibility of the witnesses, the trial court may determine when 
a sufficient tender or off er to tender was made, which has a secondary effect on the accrual 
of postjudgment interest. For the foregoing reasons, the standard of review in this matter is 
whether the circuit court abused its discretion by awarding postjudgment interest from 
September 16, 2006, to February6, 2007. See Niemeyer, 336 Ill. App. 3dat 116 ("The circuit 
court abused its discretion by holding that accrual of interest was limited***."); see also 
Bank of Chicago v. Park National Bank, 277 Ill. App. 3d 167, 174 (1995) ("[t]he circuit 
court did not abuse its discretion in awarding postjudgment interest" to lender). Thus, we 
must determine whether the circuit court's ruling was "arbitrary, fanciful, unreasonable," or 
if"no reasonable person would take the view adopted by the trial court." People v. Caffey, 
205 Ill. 2d 52, 89 (2001 ). 

i-f 15 Analysis 

i-f 16 The statute involved in this dispute is section 2-1303 of the Code, titled "Interest on 
Judgment." The pertinent portion of the statute states: 

"Judgments recovered in any court shall draw interest at the rate of 9% per annum from 
the date of the judgment until satisfied***. When judgment is entered upon any award, 
report or verdict, interest shall be computed at the above rate, from the time when made 
or rendered to the time of entering judgment upon the same, and included in the 
judgment. Interest shall be computed and charged only on the unsatisfied portion of the 
judgment as it exists from time to time. The judgment debtor may by tender of payment 
of judgment, costs and interest accrued to the date of tender, stop the further accrual of 
interest on such judgment notwithstanding the prosecution of an appeal, or other steps 
to reverse, vacate or modify the judgment." 735 ILCS 5/2-1303 (West 2010). 

i-f 17 The predecessor of this statute was interpreted and explained by the Illinois Supreme 
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Court in Pinkstajfv. Pennsylvania R.R. Co., 31 Ill. 2d 518 (1964). In Pinkstaff, the court 
explained that due to delays in the payment of final judgments, the legislature provided a 
statutory remedy in the Interest Act (Ill. Rev. Stat. 1963, ch. 74, i-f 3) by way of awarding 
interest on judgments to compensate those waiting for payment. Pinkstaff, 31 Ill. 2d at 522 
(citing Blakeslee's Storage Warehouses v. City of Chicago, 369 Ill. 480, 483 (1938)). The 
court found that the purpose of the legislature must have also been to provide a way for a 
judgment debtor to stop the accrual of interest under the statute when the judgment creditor 
pursued an appeal. Pinkstaff, 31Ill.2d at 524. Our supreme court stated that the purpose and 
effect of the amendment was to express the intent that the plaintiff should be entitled to 
interest upon his judgment, even though by appeal he sought to correct errors. Pinkstaff, 31 
Ill. 2d at 524. At the same time, the amendment afforded the defendant a means, ifhe chose 
to use it, of terminating the accrual of interest pending determination of the plaintiffs appeal. 
Pinkstaff, 31 Ill. 2d at 524. 

i-f 18 Given that the statute interpreted by the supreme court in Pinkstaff is nearly identical to 
the one in the current Code, the purpose and meaning of our current statute would be the 
same. A judgment debtor may, by tendering payment or by making a sufficient offer to tender 
payment to the judgment creditor, or by payment to the clerk of the court, stop the accrual 
of interest even when the judgment creditor has appealed. Pinkstaff, 31 Ill. 2d at 524. 
However, a judgment debtor may only stop the creditor's right to draw interest on the 
judgment during the pendency of an appeal when the judgment debtor makes a sufficient 
tender of payment to the judgment creditor which would include a sufficient offer of tender. 
Niemeyer, 336 Ill. App. 3d at 115. Accrual of interest during the pendency of an appeal may 
also be terminated if the judgment creditor rejects the judgment debtor's offer to make a 
sufficient tender. Cascio/av. Gardner, 101 Ill. App. 3d 852, 855-56 (1981). Whether the 
judgment creditor's rejection constitutes a waiver of his right to further accrual of interest 
on the judgment is contingent upon whether the judgment debtor's offer constitutes a 
sufficient offer of a tender. Niemeyer, 336 Ill. App. 3d at 115. 

i-f 19 Our Illinois Supreme Court provided instruction on postjudgment interest in Yassin v. 
Certified Grocers of Illinois, Inc., 133 Ill. 2d458 (1990). In Yassin, plaintiffs personal injury 
action proceeded to trial and the jury returned a monetary verdict against the defendant on 
October 29, 1983. Yassin, 133 Ill. 2d at 460. Thereafter, plaintiff proceeded to obtain 
payment of the judgment plus 9% interest per annum from the date of judgment pursuant to 
section 2-1303 of the Illinois Code of Civil Procedure via a garnishment action in the circuit 
court. Yassin, 133 Ill. 2d at 460. The First District, Second Division, affirmed the circuit 
court's decision to award plaintiff interest and the Illinois Supreme Court accepted the case 
for review. Yassin, 133 Ill. 2d at 461. The defendant argued that he offered to tender payment 
of the policy limits in satisfaction of the judgment on November 28, 1983, January 31, 1984, 
and December 15, 1986; that plaintiff rejected each of the offers; and, as a result, that 
plaintiffs right to draw interest on the judgment during the pendency of her appeal ceased 
when she rejected the offers. Yassin, 133 Ill. 2d at 462. The supreme court disagreed and 
found that although the defendant offered to tender payment of the policy limits and costs, 
he never offered to tender, or intended to tender, payment of interest accrued on the 
judgment. Yassin, 133 Ill. 2d at 464. The court held that the offers to tender payment of the 
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policy limits and costs were not legally sufficient offers because they failed to offer interest 
on the judgment. Yassin, 133 Ill. 2d at 464. Since the offers to tender were not sufficient, 
plaintiff did not waive her statutory right to draw interest on the judgment during the 
pendency of her appeal. Yassin, 133 Ill. 2d at 464. The supreme court's decision in Yassin 
essentially holds that a judgment debtor's offer to tender payment must include the requisite 
interest due and owing for the tender to be considered sufficient, thus stopping the further 
accrual of postjudgment interest. Yassin, 133 Ill. 2d at 464. 

i-f 20 The Fourth Division of the First District also provides instruction as to what constitutes 
a sufficient tender in order to stop the accrual of postjudgment interest in Niemeyer, 336 Ill. 
App. 3d at 112. In Niemeyer, the jury returned a monetary verdict in plaintiffs favor and the 
trial court entered judgment on the verdict on November 22, 1995. Niemeyer, 336 Ill. App. 
3d at 113. On November 30, 1995, defendant issued a check payable to plaintiff in the 
amount of the jury verdict with "in full and final satisfaction" typed on it. Niemeyer, 336 Ill. 
App. 3d at 113. The check was sent to the plaintiff with a letter dated December 6, 1995, 
stating that the payment was to be in "full and final satisfaction" of the judgment entered. 
Niemeyer, 336 Ill. App. 3dat 113. Theplaintiff didnotacceptdefendant's tender of payment 
because it did not include interest and the check was returned. Niemeyer, 336 Ill. App. 3d at 
113. 

i-f 21 After the judgment was affirmed on appeal, plaintiff moved to enforce the judgment, 
including interest and costs pursuant to section 2-1303 of the Code. Niemeyer, 336 Ill. App. 
3d at 113-14. The circuit court ordered the defendant to pay interest from November 22, 
1995, to December 6, 1995. Niemeyer, 336 Ill. App. 3d at 114. The plaintiff appealed 
asserting that the circuit court erred by not ordering defendant to pay interest accrued from 
the date of judgment, through pendency of his appeal and thereafter, until the submission of 
a valid tender. Niemeyer, 336 Ill. App. 3d at 114. The court found that the defendant did not 
offer plaintiff a sufficient tender on December 6, 1995, when it sent the plaintiff a check in 
the amount of the jury verdict because the check did not include the amount of interest 
accrued from the date of judgment entered on November 22, 1995. Niemeyer, 336 Ill. App. 
3d at 116. Moreover, the language indicating that the check was intended to be full and final 
payment was evidence of the defendant's intention not to pay interest on the judgment. 
Niemeyer, 336 Ill. App. 3d at 116. The court held that plaintiffs statutory right to accrued 
interest on the judgment during the pendency of his appeal did not stop on December 6, 
1995, and that he was entitled to 9% interest per annum from the date of the judgment, 
through his appeal, and until the defendant made a legally sufficient tender. Niemeyer, 336 
Ill. App. 3d at 116. 

i-f 22 It is apparent from the Niemeyer decision, just as it was in Yassin, that for tender or an 
offer to tender to be considered sufficient for the purpose of stopping the accrual of 
postjudgment interest, it must, at the very least, include interest on the judgment plus 
applicable costs. Niemeyer, 336 Ill. App. 3d at 116; see also River Valley Cartage Co. v. 
Hawkeye-Security Insurance Co., 17 Ill. 2d 242, 246 (1959) (quoting Sweetland v. Tuthill, 
54 Ill. 215, 216 (1870) (holding that a valid tender by a judgment debtor must be" 'sufficient 
to cover all that the creditor then has a right to recover, whether of debt, interest or costs. If 
he tenders less, then the tender is not good * * *.' ")). 
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i-f 23 Sufficient Tender 

i-f 24 The first issue this court must review is the circuit court's determination that the February 
6, 2007, letter constituted a sufficient tender. 

i-f 25 It is clear from the letter dated February 6, 2007, that the letter only states a willingness 
to pay the jury award and court costs while making no mention of interest. The defendant 
claims that had the plaintiffs advised defendant as to the amount of interest that had accrued 
since the judgment was entered, the insurance company was ready to issue a draft for that 
amount also. Defendant also argues that its conduct shows a clear intention to work with the 
plaintiffs and pay the full amount owed. All of defendant's actions may have been in good 
faith; however, the burden is on the judgment debtor to offer a sufficient tender to halt the 
further accrual of interest on the judgment. Niemeyer, 336 Ill. App. 3d at 115; see also Smith 
v. Gen Co. Corp., 11 Ill. App. 3d 106 (1973) (explaining that it is the duty of the debtor to 
make sure that his tender is sufficient). This was not done in the correspondence between the 
parties. 

i-f 26 The defendant never offered to pay interest to a date in the future, nor did it indicate 
when payment would be made. Further, the letter dated February 24, 2009, expressed a 
willingness to pay the jury verdict of $39, 100 three years after the judgment was entered and 
was silent on any willingness to pay interest. Before a letter can be considered as an offer for 
a sufficient tender, the letter must clearly offer to pay, within a set time period, all that the 
judgment creditor is entitled to, which includes the amount of the judgment, interest to the 
date of payment, and all applicable costs. Defendant's February 6, 2007, letter merely 
expressed a willingness to pay the judgment plus court costs. As a result, we find that the 
circuit court abused its discretion by holding that defendant's letter was a sufficient tender. 

i-f 27 Tender Excused 

i-f 28 The second issue we address is whether tender was excused due to plaintiffs' lack of 
response to defendant's various letters and offers to tender payment. Both parties are correct 
in pointing out that under certain circumstances a creditor may, by his conduct, excuse 
tender. See Cascio/av. Gardner, 101 Ill. App. 3d 852 (1981); see also Needy v. Sparks, 74 
Ill. App. 3d 914, 918 (1979). In Gorham v. Farson, 119 Ill. 425 (1887), the Illinois Supreme 
Court stated: 

"Where a creditor, in advance of an offer to pay, or in response to such offer, informs the 
party under obligation to pay that he will not accept the amount actually due, in discharge 
of the indebtedness, the party under obligation to pay is relieved of the duty of tendering 
the amount actually due." Gorham, 119 Ill. at 442. 

As a result, where it is reasonably clear that the debtor's offer would be a vain, idle or useless 
act because the creditor will not accept payment, the debtor is excused of his obligation to 
tender the amount due. Cascio/a, 101 Ill. App. 3d at 855 (quoting Needy, 74 Ill. App. 3d at 
918); see also Ford Motor Credit Co. v. Manzo, 254 Ill. App. 3d 645, 649 (1993). 

i-f 29 The facts of Cascio/a and Needy are nearly identical. In both cases the defendant verbally 
offered to tender payment of the judgment, plus applicable costs and interest, in full or partial 
satisfaction of the judgment; the defendant sent a written letter confirming the oral offer; and 
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the plaintiff clearly rejected the offer. Cascio/a, 101 Ill. App. 3d at 855. In Cascio/a, the 
plaintiff refused acceptance of the defendant's offer and immediately instituted garnishment 
proceedings to collectthejudgment. Cascio/a, 101 Ill. App. 3d at 855. InNeedy, the plaintiff 
told the defendant that "under no circumstances" would he accept a check for partial payment 
in satisfaction of the judgment. Needy, 74 Ill. App. 3d at 916. Both courts found that because 
the judgment creditor clearly rejected the judgment debtor's offer to pay the judgment, 
interest, and costs, whether in full or partial satisfaction of the judgment, actual tender would 
have been a useless act. Cascio/a, 101 Ill. App. 3d at 856; Needy, 74 Ill. App. 3d at 918. 

i-f 30 Defendant argues that these "excuse" cases are on point because plaintiffs clearly rejected 
defendant's offer to tender payment on February 6, 2007, by failing to respond to the letters. 
We do not find defendant's argument persuasive. Both Cascio/a and Needy are 
distinguishable from the case at bar. In each of those cases, tender was excused when the 
plaintiff rejected a sufficient offer to tender payment-that is, an offer to make a partial or full 
payment of the judgment, interest and costs. In Needy, the defendant offered to make a partial 
payment of the judgment in addition to the interest and costs, and in Cascio la the defendant 
offered to pay the policy limit, interest and costs. Needy, 74 Ill. App. 3d at 916; Cascio/a, 
101 Ill. App. 3d at 855. As we stated supra, the issue of whether a judgment creditor's 
rejection of a tender constitutes a waiver of his right to further accrual of interest on the 
judgment is contingent upon whether the judgment debtor's offer constitutes a legally 
sufficient offer to tender. Niemeyer, 336 Ill. App. 3d at 115. In the case at bar, the 
defendant's offers, unlike the offers in Casicola and Needy, did not include interest, did not 
provide a date for payment or an indication that interest would be paid to the date of 
payment, and thus did not constitute a legally sufficient offer of tender. 

i-f 31 The February 6, 2007, letter did not offer to make a legally sufficient tender, and 
plaintiffs' failure to respond did not waive their rights to accrual of interest on the judgment 
pending their appeal. 

i-f 32 Reversed and remanded with instructions to recalculate interest in accordance with this 
op1mon. 

i-f 33 Reversed and remanded, with instructions. 
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