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I. INTRODUCTION 

The response brief (“Response”)1 filed by Plaintiffs-Appellees (collectively 

“Buyer”) unleashes a 38-page barrage of words that all but completely misses the point. 

The stay order challenged herein was entered in an action pending before the trial court 

on remand from this Court. In that remand, this Court ordered the trial court to determine 

two issues, nothing more. The stay order conflicts with, and defeats the remand order 

issued by this Court. The Response attempts to gloss over this irreducible fact by 

characterizing the issue at hand as “[w]hether the circuit court acted within its discretion 

to stay Buyers’ and Sellers’ claims in case numbers 06 CH 3427 and 06 CH 3586 . . . .” 

Response at p.2 (emphasis supplied). This is inaccurate. In fact, the challenged order 

stayed the determination of the two discrete issues ordered by this Court in its remand 

order of December 2013. The Response begins with a false premise, namely, that the 

challenged order affects only claims of Buyer and Seller, instead of this Court’s 

jurisdiction. But litigants are not the only stakeholders in the propriety of orders issued by 

the courts. Court orders can also be reversibly improper because they violate the proper 

allocation of power among the trial and appellate courts. 

The Response consists almost entirely of a cut-and-paste recycling of the opening 

brief that Buyer filed in its separate appeal of a separate case, Buyer’s so-called parking 

lot claim. It is therefore not surprising that Buyer’s “Response” fails to address the 

jurisdictional issue at hand. The true issue at hand is not whether Buyer will ultimately 

                                                 

1 The Response contains on its first page a footnote setting forth a laundry-list of 
peccadillos attributed to the Opening Brief, but fails to particularize any of those putative 
missteps and fails to mention that the parties stipulated to a curative supplementation of 
the record on appeal, such that the 3-page Motion to Stay at issue is included in the 
Response’s Appendix at A006. 
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prevail in its attempt to un-do the forfeiture of its separate and recently “re-filed” parking 

lot claim. The issue is whether this Court, in defense of its own jurisdiction, will insist 

that its December 2013 remand order to the trial court be respected and promptly carried 

out as written, or will permit the remand order (and this Court’s jurisdiction) to be 

honored only in the breach, and thereby continue to twist in the wind. The trial court 

disregarded a clear directive of this Court when it stayed remand proceedings ordered by 

this Court. The trial court exceeded the jurisdictional scope of authority conferred on it 

by this Court when it subordinated the remand proceedings to Buyer’s appeal in Case No. 

2014 CH 15065—an action that was not even pending at the time this Court ordered the 

remand (“Case 15065”).  

Seller contends in this appeal that the trial court abused its discretion and 

exceeded the bounds of its jurisdictional mandate from this Court when it entered an 

order staying remand proceedings ordered by this Court almost two years ago, in 

deference to the appeal of Case 15065. Seller contends that it was an abuse of discretion 

for the trial court to enter an order that at once contravenes an Order properly issued by 

this Court and goes beyond the grant of jurisdictional authority provided by this Court. 

Nothing in Stacke v. Bates, 138 Ill. 2d 295, 308 (1990), suggests that this Court is 

powerless to protect and effectuate the proper exercise of its own jurisdiction. Indeed, to 

the extent that Stacke does not concern a threat to this Court’s appellate jurisdiction, 

Stacke is inapposite here. Here, the trial court abused its discretion not because it failed to 

recognize and safeguard a right of Buyer under Stacke. Instead, the trial court abused its 

discretion by failing to recognize and safeguard a right of this Court, namely this Court’s 

right to issue Orders properly within the scope of its power to review lower court rulings, 
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without fear that trial courts will exceed the grant of authority provided to them on 

remand or permit unilateral maneuvering by litigants to burden and ultimately defeat this 

Court’s remand orders.  

Almost all of the 38-page response can be disregarded because this appeal is not 

about whether the trial court properly dismissed Case 15065. This appeal concerns 

whether the trial court’s grant of a stay in the remanded action was properly within the 

grant of authority provided by this Court in December 2013. 

II. ARGUMENT 

A. Buyer may not stay commencement of the remand ordered by 
this Court almost two years ago on grounds that such remand 
is subservient to Buyer’s appeal of an action that did not even 
exist at the time the remand was ordered. 

Almost two years have passed since this Court remanded the actions in the 

Consolidated Appeal to the trial court for a determination of two discrete issues. The 

process of determining those two discrete issues has yet to begin, because Buyer has 

insisted that determination of the remanded issues must take a back seat to matters 

outside this Court’s jurisdictional grant in the remand order. In righteous defense of its 

own jurisdiction, this Court should not permit an action that it remanded to the trial court 

two years ago to languish there indefinitely, on the theory that a) Buyer is entitled to 

burden the remand proceedings with issues not included in this Court’s remand order; 

and b) the trial court has the power to enter orders outside the jurisdictional scope of the 

remand order.  

B. Intervention of this Court is needed to protect this court’s 
lawful exercise of its jurisdictional authority in the remand 
order, and to prevent the trial court from exceeding the 
bounds of the authority granted to it by that Order. 

The Response, by focusing myopically on the factors in Stacke, suggests that the 
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only issue before this Court is whether the trial court’s order can be justified as necessary 

to protect a right of Buyer. However, as stated, the more important and fundamental 

question raised in this appeal is whether the trial court abused its discretion by violating 

rights and jurisdictional privileges of this Court, by overstepping the bounds of its grant 

of authority. The 38-page analysis offered in the Response refuses to acknowledge, let 

alone respond to this concern. In any event, this Court must intervene in the instant 

appeal not to redress a failure to honor a right or privilege of Buyer, but rather to 

safeguard the proper bounds of its own jurisdiction. 

C. The trial court abused its discretion by entering the stay order 
because that order was outside the scope of the trial court’s 
grant of authority in the remand order from this Court. 

In Fleming v. Moswin, 2012 IL App (1st) 103475-U, a trial court presiding over 

proceedings on remand granted a motion for a new trial. The First District reversed that 

ruling on grounds that it was outside the jurisdictional grant of the remand order, and 

therefore void for lack of jurisdiction: 

We certainly understand that the trial court merely followed the findings 
and conclusions contained in its amended Batson analysis to their natural 
conclusion when it granted plaintiffs’ motion for a new trial. However, we 
did not remand this matter to the trial court for a final ruling on plaintiffs’ 
motion for a new trial, and that portion of the trial court’s order on remand 
which granted that motion was, therefore, “outside the scope of its 
authority and void for a lack of jurisdiction.” People ex rel. Bernardi v. 
City of Highland Park, 225 Ill. App. 3d 477, 481-82 (1st. Dist. 1992). 

Fleming v. Moswin, 2012 IL App (1st) 103475-U, ¶31. The same logic applies here, and 

produces the same result. This Court did not remand this already ancient litigation to the 

trial court for a ruling on a motion to stay the remanded proceedings. The stay order 

entered by the trial court on remand was, therefore, outside the scope of the trial court’s 

authority and void for lack of jurisdiction. It is not a heroic leap of faith to contend that 
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entry of an order that is outside the scope of a court’s jurisdictional power is an abuse of 

that court’s discretion. 

D. The stay order is void to the extent that it is outside the scope 
of the trial court’s grant of authority in the remand order from 
this Court. 

Illinois courts have an independent duty to self-police the limits of their own 

jurisdiction. See In re Rico L., 2012 IL App (1st) 113028, ¶ 109. Defects in subject matter 

jurisdiction cannot be waived, stipulated to, or consented to by the parties. Dig Right In 

Landscaping v. Illinois Workers’ Compensation Comm’n, 2014 IL App (1st) 130410WC, 

¶ 24. It is well recognized that a reviewing court’s mandate to a trial court on remand 

vests the trial court with jurisdiction only to take action that complies with the reviewing 

court’s mandate. “A trial court lacks the authority to exceed the scope of the mandate, 

and must obey precise and unambiguous directions on remand.” People v. Winters, 349 

Ill. App. 3d 747, 750 (1st Dist. 2004). “Any other order issued by the trial court is outside 

the scope of its authority and void for a lack of jurisdiction.” People ex rel. Bernardi v. 

City of Highland Park, 225 Ill. App. 3d 477, 481 (2d Dist. 1992). See also Ford Motor 

Credit Co. v. Sperry, 214 Ill. 2d 371, 379-80 (2005); Sarkissian v. Chicago Board of 

Education, 201 Ill. 2d 95, 103 (2002); People v. Davis, 156 Ill. 2d 149, 155 (1993); 

People v. Permanian, 381 Ill. App. 3d 869, 876 (1st Dist. 2008) (“the power to render the 

particular judgment or sentence is as important an element of jurisdiction as is personal 

jurisdiction and subject matter jurisdiction and without such power, such as when a court 

has exceeded its jurisdiction, the judgment or sentence is void”). 

In light of the foregoing, the stay order is not only an abuse of discretion, it is also 

void for lack of jurisdiction. This Court did not empower the trial court to enter the stay 

order when it decided the Consolidated Appeal in December 2013. 
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E. This Court has whatever powers are necessary to enable it to 
exercise the appellate jurisdiction conferred upon it. 

Appellate jurisdiction is the attribute of a court created for reviewing the decisions 

of inferior courts. Earle v. Circuit Court of Cook Cnty., 169 Ill. 201, 48 N.E. 717 (1897). 

As such, appellate courts have such general powers as are necessary to enable them 

effectually to exercise the jurisdiction conferred upon them. Id., citing Elliott, App. Proc. 

§ 20. “The grant of appellate jurisdiction, whether made by constitution or by statute, 

necessarily vests in the tribunal designated all powers of an incidental nature that are 

required to make the granted jurisdiction effective.” Id. § 22. As a result, appellate courts 

have a species of jurisdiction, which may be called “auxiliary jurisdiction.” This auxiliary 

jurisdiction is an incident of the power to review judgments and decrees pronounced by 

courts of original jurisdiction, and is necessary to enable the reviewing court to maintain 

its independence and administer justice. Id. § 505.  

In this instance, it is clear that this Court has the power to take whatever actions 

are reasonably necessary to preserve this Court’s independence and ability to administer 

justice. Here, this Court should reverse the trial court’s order staying the proceedings on 

remand and order the trial court to proceed at once to execute the Order of this Court that 

was handed down in December 2013. 

F. Even if Buyer could demonstrate a likelihood of success on the 
merits, the stay order would still represent an improper 
usurpation of this Court’s authority, and an improper 
overstepping of the trial court’s authority. 

Seller’s opening brief demonstrates that, in addition to violating the jurisdictional 

sovereignty of this Court, the trial court’s entry of the order staying the remanded action 

cannot pass muster under the traditional Stacke factors. Not surprisingly, the Response 

fixates on this one issue, and expends page after soporific page purporting to demonstrate 
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compliance with Stacke. However, whether the trial court’s stay comports with Stacke is 

beside the point. The same is true in respect of the viability of Buyer’s separate appeal. 

The trial court’s stay of the remand ordered by this Court is an improper interference with 

the authority and jurisdiction of this Court regardless of compliance with Stacke. Put 

another way, the circuit court “exceeded the bounds of reason [(and its jurisdictional 

grant of remand authority from this Court)] and ignored recognized principles of law 

[(i.e., the jurisdictional authority of this Court)] so that substantial prejudice resulted [to 

Seller],” when the trial court stayed the remand proceedings ordered by this Court. See 

Response at p. 13, citing TIG Ins. Co. v. Canal, 389 Ill.App.3d 366, 372 (1st Dist. 2009). 

G. The maxim, “justice delayed is justice denied” applies to the 
trial court’s months-long delay in acting upon this Court’s 
remand Order. 

As Chief Justice of the United States Warren E. Burger noted in an address to the 

American Bar Association in 1970: 

A sense of confidence in the courts is essential to maintain the fabric of 
ordered liberty for a free people and three things could destroy that 
confidence and do incalculable damage to society: that people come to 
believe that inefficiency and delay will drain even a just judgment of its 
value; that people who have long been exploited in the smaller 
transactions of daily life come to believe that courts cannot vindicate their 
legal rights from fraud and over-reaching; that people come to believe the 
law – in the larger sense – cannot fulfill its primary function to protect 
them and their families in their homes, at their work, and on the public 
streets. 

Burger, “What’s Wrong With the Courts: The Chief Justice Speaks Out”, U.S. News & 

World Report (vol. 69, No. 8, Aug. 24, 1970) 68, 71 (address to ABA meeting, Aug. 10, 

1970) (emphasis supplied). Justice Burger’s sage admonition applies with special force 

here. Here, the trial court indefinitely stayed already-delayed remand proceedings in an 

already ancient dispute (the monies at issue were placed in escrow in December 2004). 
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This means that yet further delay will drain this Court’s just judgment, handed down 

almost two years ago, of substantial value. At the present rate, one can imagine a scenario 

where finality is achieved only after it no longer benefits mortal man. The rank injustice 

of yet further delay in this ten-year dispute over ownership of the Hy-Vee Holdback, 

based on the notion that Buyer may revive and insert into the remand proceedings claims 

it forfeited in this Court, cannot be exaggerated. This Court should promptly and 

decisively intervene so as to protect its rightful jurisdiction and prevent the instant 

litigation from devolving into a modern-day Jarndyce v. Jarndyce. 

III. CONCLUSION 

The trial court committed reversible error when it granted the stay order because 

i) the stay was outside the authority conferred upon the trial court by this Court in the 

remand order; ii) the stay further delayed adjudication of the two issues remanded by 

This Court to the trial court for a determination almost two years ago; and iii) the stay did 

not comport with the Stacke factors such as a likelihood of success on the merits. This 

Court should vacate the stay and remand this cause to the trial court again, for a second 

time, with instructions that the parties proceed without further delay to a determination of 

the two issues first remanded by this Court in December 2013.  

For all of the foregoing reasons, Defendant-Appellants respectfully request that 

the Order granting Plaintiff-Appellees’ motion to stay be reversed, that the parties be 

ordered immediately to proceed to a determination of the two issues designated by this 

Court in the remanded action; and providing for any further relief this Court deems just 

and appropriate. 
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