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PRAYER FOR RELIEF
Plaintiffs-Petitioners, pursuant to Illinois Supreme Court Rule 315, respectfully
request leave to appeal from the appellate court’s determination that the liquidated
damages provision in the commercial real estate contract at issue in this case is
unenforceable as a penalty. Plaintiffs ask the Court to formulate new factors in keeping
with modern contract principles for courts to apply when considering the enforceability
of liquidated damages provisions agreed to by sophisticated commercial entities.
JURISDICTIONAL STATEMENT
On August 24, 2011, following a bench trial, the Circuit Court of Cook County
entered judgment in favor of plaintiffs and against defendants. C02515.1 On September
22, 2011, defendants timely filed a notice of appeal in case number 11-2802. C02543.
On January 23, 2012, following the trial court’s grant of defendant’s posttrial
motion to “Stay Enforcement of the Circuit Court’s Order and Judgment and Not Apply
Post-Judgment Interest During Appeal,” plaintiffs filed in the appellate court a motion to
require bond and postjudgment interest on appeal pursuant to Illinois Supreme Court
Rule 305(d), which was denied on January 25, 2012. On February 15, 2012, pursuant to
Supreme Court Rule 303(d), plaintiffs filed a motion to extend time to file their notice of
appeal instanter, which was granted by the appellate court on February 29, 2012, in case
number 12-0432. C00047. The separate appeals were consolidated on April 14, 2012.
On December 19, 2013, the appellate court issued an opinion reversing the trial
court’s judgment for plaintiff and remanding the matter to the circuit court. A01. The
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For ease of reference, the record on appeal is cited as “C__,” plaintiffs’ Rule 315
appendix as “A__,” and plaintiffs’ Separate Appendix to Combined Response and
Opening Brief used before the appellate court as “SA__.”
1

I2F SUBMITTED - 179996203 - TIMEATON - 02/24/2014 03:17:41 PM

DOCUMENT ACCEPTED ON: 02/24/2014 03:31:21 PM

117204

appellate court issued a corrected opinion on January 16, 2014. Plaintiffs’ timely filed
motion for extension of time to file a petition for leave to appeal was granted by this
Court on February 4, 2014, giving plaintiffs until February 24, 2014 to file this petition.
POINTS RELIED UPON IN SEEKING SUPREME COURT REVIEW
This case concerns a $4.3 million liquidated damages provision (hereinafter the
“Hy-Vee Holdback” or “Holdback”) agreed to by sophisticated business entitles as part
of a $117 million sale of four shopping malls by the defendants-sellers Iowa Mall
Financing Corporation and College Square Mall Associates, LLC (“defendants”) to the
plaintiffs-buyers GK Development, Inc. and College Square Mall Development, LLC
(“plaintiffs”). The Hy-Vee Holdback specifically related to the sale of one of those
shopping centers, the College Square Mall (“Mall”), in Cedar Falls, Iowa. The Holdback
was included in that agreement because at the time of contracting a major anchor tenant
at the Mall, Hy-Vee supermarket, was interested in relocating within the Mall to a larger
anchor space made available by the recent departure of a WalMart store. At the time the
purchase agreement between plaintiffs and defendants was negotiated and entered into,
however, Hy-Vee’s relocation was only speculative and if Hy-Vee eventually took the
new lease, it would not be executed until many months after the scheduled closing on the
Mall. Since the value of the Mall was largely dictated by its rental income, not only from
Hy-Vee but from other tenants that might reconsider staying in or relocating to the Mall
based on Hy-Vee’s presence, the proposed Hy-Vee lease would increase the Mall’s value
substantially and its absence or delay could decrease the Mall’s value substantially.
The Hy-Vee Holdback provided that it would not be released to defendants until
three conditions were satisfied: (1) execution of the new Hy-Vee lease in a
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“commercially reasonable” form; (2) delivery of the new premises to Hy-Vee; and (3)
Hy-Vee’s acceptance of the premises and its obtaining of all necessary governmental
permits and approvals. The agreement provided that if all these conditions were not
satisfied by October 31, 2005, a date set by defendants, then the Holdback would be
released to plaintiffs. For the reasons described below, these conditions were not fully
satisfied until January 30, 2006, three months past the deadline. This dispute, in which
both parties claimed right to the Hy-Vee Holdback, followed.
Following a three-week bench trial, the trial court found that defendants breached
the agreement and the Hy-Vee Holdback constituted an enforceable liquidated damages
provision to which plaintiffs were entitled. The appellate court reversed, concluding that
the liquidated damages agreement was unenforceable because it: “(1) does not meet the
requirements necessary under Jameson to validate a liquidated damages clause, (2)
results in a windfall to [plaintiffs], and (3) functions as a penalty for nonperformance.”
A39. 2 The appellate court remanded for, inter alia, a determination of actual damages.
This case raises questions of general importance concerning how Illinois courts
should determine the enforceability of liquidated damages provisions agreed to by
sophisticated commercial parties. The appellate court found that the Hy-Vee Holdback
was unenforceable as a penalty because it awarded the entire Holdback to plaintiffs
where performance was only delayed. In reaching that conclusion, however, the appellate
court viewed the issue in hindsight, reweighing the parties’ economic calculations and
2

The “Jameson factors” require that to validate a liquidated damages clause, it
must be shown that: (1) the parties intended to agree in advance to the settlement of
damages that might arise from the breach; (2) the amount of liquidated damages was
reasonable at the time of contracting, bearing some relation to the damages which might
be sustained; and (3) actual damages would be uncertain in amount and difficult to prove.
Jameson Realty Group v. Kostiner, 351 Ill. App. 3d 416, 423 (1st Dist. 2004).
3
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measuring them in light of its knowledge of subsequent events. The appellate court’s
opinion in this case will, if left undisturbed, stand for the proposition that Illinois courts
should consider the enforceability of a liquidated damages provision not from the
perspective of the parties at the time of contracting, but rather with the benefit of
hindsight, second-guessing what the parties could or should have agreed to in light of
what later occurred.
This case also raises issues of general importance relating to certain policy
assumptions Illinois courts rely upon when determining the enforceability of liquidated
damages provisions. For too long, our courts have treated as sacrosanct the idea that a
liquidated damages provision should be struck down as an unenforceable “penalty”
unless the parties’ ex ante estimate of damages is later determined to be “reasonable” and
the provision is designed solely to compensate for nonperformance. Although the original
reasoning for this rule has been described as “one of the abiding mysteries of the
common law” (XCO International Inc. v. Pacific Scientific Co., 369 F.3d 998, 1001 (7th
Cir. 2004)), our courts have taken on faith the wisdom of the economic assumptions since
used to justify it, rarely considering whether in all instances those assumptions carry the
same force today that they carried when they were first formulated centuries ago. That
should change. As Justice Holmes stated “it is revolting to have no better reason for a
rule of law than that so it was laid down in the time of Henry IV.” O.W. Holmes, The
Path of the Law, 10 Harv. L. Rev. 457, 469 (1897).
Where, as here, sophisticated commercial entities knowingly and at arms-length
negotiate a liquidated damages agreement, and there is no defect in the negotiation
process, a court should abide by the strongly favored and constitutionally grounded
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public policy of freedom of contract and find the agreement enforceable instead of acting
paternalistically to rescue a breaching party from the consequences of what turned out to
be its own bad deal. The appellate court’s opinion in this case presents an example of
how the unique common law rule against “penalties” in liquidated damages provisions
fails to take account of numerous contractual and economic realities which sophisticated
commercial parties are in a much better position to weigh than courts.
Rather than forcing courts to substitute their judgment on the reasonableness of
sophisticated commercial parties’ business judgments, courts should treat liquidated
damages provisions as “just another contract provision that parties would be permitted to
negotiate under the general rubric of freedom of contract.” XCO, 369 F.3d at 1001. This
Court should adopt a rule stating that courts must treat liquidated damages provisions
agreed to by sophisticated commercial parties like any other contractual provision,
striking them down as unenforceable only where there is some defect in the negotiating
process or there exist some other equitable grounds to do so aside from the desire to
rescue the breaching party from its own bad deal. Only then will judicial treatment of
liquidated damages provisions conform to the rest of modern contract law and the
fundamental principle of freedom of contract.
STATEMENT OF FACTS
I.

Factual Background
On September 17, 2004, plaintiffs entered into a “Real Estate Sale Contract”

(“Purchase Agreement”) with defendants for the purchase of four shopping centers in
eastern Iowa for $117 million. C01414. One of those shopping centers was the College
Square Mall. The parties set a closing date of December 17, 2004. Id.
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Defendants had marketed the Mall by representing that an existing anchor tenant,
Hy-Vee, was interested in relocating within the Mall to a larger anchor space made
available by the recent departure of a WalMart store. C02517-18. At the time the
Purchase Agreement was entered into, Hy-Vee’s relocation was speculative. Hy-Vee had
not yet entered into any binding agreement to relocate or even to stay in its current space,
the lease for which was set to expire in 2010. Further, if Hy-Vee took the new lease, it
would not be executed until many months after the scheduled closing between plaintiffs
and defendants. C02517-21. Since the value of the Mall was largely dictated by its rental
income, the proposed new Hy-Vee lease would increase the value of the Mall
substantially and likewise its absence would decrease the value of the Mall substantially,
not only as a consequence of Hy-Vee’s lease payments, but those of other existing and
potential tenants whose decision to stay in or relocate to the Mall could be influenced by
Hy-Vee’s presence. C02517-19, C02528, C02535-36.
Plaintiffs and defendants entered into a “Third Amendment to the Real Estate Sale
Contract” (“Third Amendment”) on November 10, 2004. SA205. The Third Amendment
provided that plaintiffs and defendants would enter into the $4.3 million Hy-Vee
Holdback, a negotiated figure representing the incremental value of the anticipated new
Hy-Vee lease as compared to the then current Hy-Vee lease. C02516, C02528. The Third
Amendment provided that the Holdback would not be released until three conditions
were satisfied: (1) execution of the new Hy-Vee lease in a “commercially reasonable”
form; (2) delivery of the new premises to Hy-Vee; and (3) Hy-Vee’s acceptance of the
premises and its obtaining of all governmental permits and approvals necessary to
complete the expansion. SA207. “Should the lease not be executed by August 31, 2005,

6
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or all of the other conditions not be satisfied by October 31, 2005, the holdback amount
shall not be released to [defendants], but it and shall be forfeited and delivered to
[plaintiffs].” Id. The October 31, 2005 deadline was proposed by defendants. A7. Both
the deadline and the $4.3 million Holdback amount were the product of a negotiated
arms-length transaction. C02528. On December 15, 2004, the parties entered into a Deed
and Money Escrow Agreement (“DME”) providing for the Hy-Vee Holdback
contemplated in the Third Amendment. SA8.
The closing on the Mall took place on December 17, 2004. C02521. Thereafter,
defendants began negotiating the terms of the new Hy-Vee lease with Hy-Vee.
Defendants excluded plaintiffs from these negotiations and plaintiffs were not permitted
to contact Hy-Vee directly. C02526. Plaintiffs were also prohibited from speaking with
other potential tenants about renting the same space in the event that defendants’
negotiations with Hy-Vee failed. C02536. So long as defendants negotiated a
“commercially reasonable” lease with Hy-Vee, plaintiffs were obligated to accept and
sign the new lease with Hy-Vee. C02526; SA207.
On June 16, 2005, Hy-Vee signed the “Substituted Lease Agreement” (“New HyVee Lease”) to take, as tenant, the space previously occupied by WalMart. SA264.
Plaintiffs thereafter timely complied with their contractual obligations, including signing
the New Hy-Vee Lease on July 15, 2005, prior to the August 31, 2005 deadline. C02521.
Hy-Vee, however, did not obtain the required permits for another six months. A16.
On November 2, 2005, defendants contacted plaintiffs proposing that the October
31, 2005 deadline be retroactively moved to January 31, 2006, and that the Hy-Vee
Holdback be disbursed to defendants. A15. Plaintiffs responded by agreeing to
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accommodate defendants’ request to retroactively push back the deadline in exchange for
defendants paying the rent Hy-Vee would have paid plaintiffs under the New Hy-Vee
Lease had the October 31, 2005 deadline been met, approximately $43,000 per month.
After January 31, 2006, plaintiffs proposed defendants pay $100,000 per month until
each of the three requirements were satisfied. Defendants never responded. Id.
On January 27, 2006, Hy-Vee obtained the required permit and, on January 30,
2006, the new space was delivered to and accepted by Hy-Vee. A16. Both parties
subsequently demanded the Hy-Vee Holdback from the escrowee. Id. On November 16,
2006, Hy-Vee opened its supermarket at the Mall. A17.
On February 17, 2006, plaintiffs filed the instant action against defendants,
bringing claims for declaratory judgment and specific performance, seeking the recovery
of the Holdback. Defendants filed a countersuit, bringing claims for breach of contract,
declaratory judgment and unjust enrichment, also seeking the recovery of the Holdback.
A16-17. The matters were consolidated before the Circuit Court of Cook County.
II.

Procedural Background
A.

The Trial Court’s Judgment in Favor of Plaintiffs

On August 24, 2011, following a three-week bench trial, the trial court issued a
25-page written opinion, concluding that plaintiffs proved defendants breached the DME
by failing to adhere to the October 31, 2005 deadline. C02515-39. In doing so, the trial
court made extensive findings of fact, including that: the $4.3 million Holdback figure
was negotiated at arm’s length by the parties at the time of contracting and fairly
represented the incremental value of the New Hy-Vee Lease; the October 31, 2005
deadline was proposed by defendants who were confident they could meet it; defendants

8
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never informed plaintiffs that the deadlines calculated in the New Hy-Vee Lease needed
to be shorted to comply with the October 31, 2005 deadline; defendants were aware of
the October 31, 2005 deadline and of the consequences for missing it, but made no
attempt to reconcile them until after the deadline passed; if plaintiffs refused to sign a
“commercially reasonable” lease with Hy-Vee then defendants would have sued them for
breach of contract; and Hy-Vee was an anchor tenant used to attract and retain other
anchor tenants and retailers to the Mall. C02517-34.
In considering the validity of the liquidated damages clause, the trial court applied
the three-part test put forward in Jameson and found the provision was enforceable
because: (1) the parties intentionally negotiated it through an arms-length transaction; (2)
the amount of damages represented the parties’ attempt to capture the predicted value
added to the Mall by the New Hy-Vee Lease; and (3) a number of scenarios could have
resulted from the failure to secure the New Hy-Vee Lease, including the loss of other
existing and potential tenants at the Mall; and because defendants prohibited plaintiffs
from pursuing potential alternative tenants to fill the vacant space, plaintiffs potential
damages if Hy-Vee did not execute the new lease were both uncertain and difficult to
prove. C02534-39. The trial court accordingly entered judgment for plaintiffs and
awarded them the Hy-Vee Holdback. C02539.
On defendants’ posttrial motion, the trial court later agreed to stay its judgment
and ordered that post-judgment interest would not apply. C00041. As described in the
statement of jurisdiction above, both parties appealed.
B.

The Appellate Court’s Opinion Reversing the Judgment

9
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The appellate court reversed the trial court’s judgment, finding that the Hy-Vee
Holdback was unenforceable as a penalty because it: “(1) does not meet the requirements
necessary under Jameson to validate a liquidated damages clause, (2) results in a windfall
to [plaintiffs], and (3) functions as a penalty for nonperformance.” A39. More
specifically, the court found that the Holdback constituted a penalty because it failed to
lay out an amount of damages that would result from a delay in performance, rather than
a complete failure to perform. A26-27. The court thus found that the Holdback failed to
satisfy the two of the three Jameson factors because the parties “did not agree in advance
that the $4.3 million would be damages for a delay in obtaining permits” and because
“the amount of liquidated damages bore no relation to the anticipated damages of a delay
in performance.” Id. The court stated that awarding the entire $4.3 Hy-Vee Holdback to
plaintiffs might be reasonable if the New Hy-Vee Lease had never been executed, but it
was not reasonable for a 91-day delay in performance. A27-28.
The court next found that because Hy-Vee eventually executed the new lease,
awarding plaintiffs the entire Hy-Vee Holdback would constitute an enforceable penalty
because it would amount to a windfall recovery for plaintiffs. A28-35. The court also
found that the Holdback was an unenforceable penalty because its purpose was to secure
performance and to punish nonperformance. A35-40.
Rejecting plaintiffs’ arguments that the court should consider the sophistication of
the parties and the absence of any imbalance of power between the parties, the appellate
court noted that “Illinois courts continue to invalidate liquidated damage clauses even
where both parties are economically sophisticated. Thus, any argument that the parties
were sophisticated in this case should hold little-to-no weight.” A36, n.4. For these

10
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reasons, the appellate court reversed the judgment of the trial court and remanded the
matter for, amongst other things, a determination of plaintiffs’ actual damages. A41.
ARGUMENT
I.

This Case Raises Issues of General Importance Concerning How Courts
Determine the Enforceability of Liquidated Damages Provisions Agreed to
Between Sophisticated Commercial Parties
Courts generally give effect to liquidated damages provisions if the parties

expressed their agreement in clear and explicit terms and there is no evidence of fraud or
unconscionable oppression. Karimi v. 401 North Wabash Venture, LLC, 2011 IL App
(1st) 102670 ¶ 27. Here, however, the appellate court held that the Hy-Vee Holdback
constituted an unenforceable liquidated damages provision because it found the Holdback
did not satisfy the first two of three “Jameson factors.”
With regard to the first Jameson factor requiring a showing that the parties
intended to agree in advance to the settlement of damages that might arise from a breach,
the appellate court found that the parties did not agree in advance that the $4.3 million
would be damages for a delay in obtaining permits because “there is no evidence to
suggest that the parties even considered what appropriate damages would be in the event
of minor delay in obtaining permits. Rather, the evidence shows that the parties
considered the damages in light of a complete failure of the Hy-Vee Lease to come to
fruition.” A26. The court did not specify which evidence it was referencing. The
appellate court found, without citing to any supporting authority, that because the parties
structured the Hy-Vee Holdback so that it would be released to plaintiffs if any of the
three conditions were not satisfied by the October 31, 2005 deadline, it was overly broad.
A26-28. Although the three conditions were clearly and explicitly stated in the agreement

11
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and there was no accusation or evidence of fraud or unconscionable oppression, the
appellate court found that because the parties did not specify how damages would be
apportioned in “the event of minor delay in obtaining permits,” it failed to satisfy the first
Jameson factor. A26. Of course, the very act of setting a deadline evidences that the
parties did consider what damages would be appropriate in the event of delay, even a
“minor” one, and they expressly concluded that, with some explicitly stated exceptions,
any delay would result in the entire Holdback being released to plaintiffs. By requiring
the parties to explicitly lay out every potential type of breach, and every degree of every
type of breach, and additionally requiring them to assign a dollar figure to each type and
degree of breach, the appellate court set a standard for liquidated damages provisions that
even the most sophisticated of parties would struggle to satisfy in complex transactions
such as this. Although the sophisticated parties that crafted the Holdback did not believe
that such a scheme was necessary, the appellate court nonetheless imposed one.
Further, in finding that the Hy-Vee Holdback was also unenforceable because
“the amount of liquidated damages bore no relation to the anticipated damages of a delay
in performance” (A27), the appellate court viewed the entire provision in hindsight.
Again, the parties plainly did consider the effect of a delay, anticipating that any such
delay could have an unpredictable cascade of consequences. This was because, as the
trial court found, Hy-Vee’s anticipated new lease was used as a marketing tool to attract
and retain other tenants and at the time plaintiffs and defendants contracted, there were
any number of uncertainties relating to that lease which could have affected the Mall’s
value. Had the new lease not been executed, or had it been delayed, the attractiveness of
the Mall as a shopping center could have been negatively affected and other tenants “may

12
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or may not have abandoned the site or refused to occupy the site for the first time.”
C02536. The risk to plaintiffs was increased by the fact that defendants prohibited them
from pursuing other potential tenants in case defendants’ negotiations with Hy-Vee
failed, which prevented plaintiffs from mitigating its potential loss.
In disregarding those risks and finding that the Hy-Vee Holdback constituted a
windfall for plaintiffs, the appellate court stated that “there is scant evidence, if any, that
the Hy-Vee Expansion was in danger of complete failure” because “[a] new Hy-Vee
Lease had been signed, final plans and specifications had been approved, asbestos
removal had been completed, and construction had begun on parking lot improvements”
A31. First, in December 2004 when the parties entered into the Hy-Vee Holdback
through the DME, none of those events had yet occurred. The New Hy-Vee Lease was
not executed until June 2006. When the Holdback was agreed to, the New Hy-Vee Lease
was thus far from secure and the dangers to plaintiffs’ interests were very real. In
concluding otherwise, the appellate court not only got it dates wrong, it used the fact that
the Hy-Vee Lease was eventually secured to craft a kind of “no harm, no foul” rule. This
is not an appropriate standard. See RESTATEMENT (SECOND) OF CONTRACTS § 356 cmt. b
(1981) (a liquidated damages provision is reasonable “to the extent that is approximates
the loss anticipated at the time of the making of the contract, even though it may not
approximate the actual loss.” (emphasis added)). Therefore, the precedent set by the
appellate court here would, if permitted to stand, represent a new retrospective approach
to the evaluation of liquidated damages provisions; an approach that would encourage
parties to litigate the enforceability of such provisions as a matter of course in the hopes
of a court saving them from the results of their own business judgments.

13
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This court, nearly a century ago, recognized that liquidated damages are an
acceptable means for sophisticated commercial parties to hedge against risk in analogous
scenarios. In Weiss v. United States Fidelity Guaranty Co., the owner of a mixed use
three-story building brought suit against a contractor that failed to remodel the building
according to certain agreed upon plans and specifications. 300 Ill. 11, 12 (1921). The
contract provided that for every day the contractor took beyond a certain date to complete
the work, the plaintiff was entitled to $15 as liquidated damages. Id. The contractor failed
to complete the work, and by the time a substitute was able to finish the project, the
contractor owed plaintiff over $900 in liquidated damages. In considering the
reasonableness of this amount, the court stated that:
It is entirely reasonable to suppose . . . that the parties contemplated that a
failure to complete the job on time would result in a loss of renters and of
the rents of the building, not only for the actual time the building was
delayed in completion, but also for some considerable time thereafter. . . .
There are many reasons that might be suggested why it might have been
important to the owner to have this building completed on time, to insure
him rent and to save him from damages suffered by his tenants, and we
think that it was within the province of the parties to determine the amount
of compensation to be paid for the delay as stipulated damages.
Id. at 17-18. Although the parties in Weiss agreed to per diem liquidated damages, the
uncertainty principle recognized by the Court as inherent to these types of transactions
applies with equal force here. The Court should hear this case to consider whether the
hindsight analysis applied by the appellate court, which disregarded risks faced by the
parties at the time of contracting, should be the rule in Illinois or whether courts should
defer to the business judgment of the parties who calculated the risks and agreed that the
transaction warranted the inclusion of the Hy-Vee Holdback.

14
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II.

This Case Raises Issues of General Importance Relating to the Policy
Assumptions Illinois Courts Rely upon When Determining the Enforceability
of Liquidated Damages Provisions
Illinois courts, including this Court, have traditionally assumed that liquidated

damages provisions that operate as a penalty should without exception be deemed
unenforceable as against public policy. See e.g., Bauer v. Sawyer, 8 Ill.2d 351, 359
(1956). They have not, however, asked why that is. This case presents a good opportunity
for the this Court to explore that question and to determine whether the justifications used
to support the policy against enforcing freely negotiated liquidated damages provisions
designed by sophisticated commercial parties to ensure performance carry the same force
today that they carried when they were first formulated centuries ago.
In considering the enforceability of liquidated damages provisions branded as
unenforceable “penalties” by breaching parties, the Seventh Circuit has observed that
“[t]he reason for this rule [against penalties] is mysterious; it is one of the abiding
mysteries of the common law.” XCO, 369 F.3d at 1001. Some legal scholars have traced
its origins to the fifteenth century, prior to the development of modern market economies
and freedom of contract principles, when English common law had no adequate
machinery for trying cases of fraud and information barriers significantly hindered
parties’ calculations concerning their ability to perform on contracts. Charles J. Goetz and
Robert E. Scott, Liquidated Damages, Penalties and the Just Compensation Principle:
Some Notes on an Enforcement Model and a Theory of Efficient Breach, 77 COLUM. L.
REV. 554, 554-555 (1977). Although courts of equity later developed solutions for
handling cases of fraud and unconscionability, and the principles of freedom of contract
developed along with the growth of market economies, the rule nevertheless persisted,
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later justified as a protection against unfair recovery and a tool for encouraging
economically efficient breaches. Id. at 555-56 & n.12.
In the last few decades, a significant body of authority has developed which
challenges those justifications, theoretically and empirically. The Seventh Circuit, for
example, has repeatedly questioned why liquidated damages provisions should be treated
any differently than other negotiated contractual provisions, describing the rule as an
“anachronism, especially in cases in which commercial enterprises are on both sides of
the contract,” stating that “it is difficult to see why the law should take an interest in
whether the estimate of harm underlying the liquidation of damages is reasonable,” and
explaining why the economic justifications for doing so are no longer persuasive. XCO,
369 F.3d at 1001-03; see also Operating Engineers Local 139 Health Benefit Fund v.
Gustafson Constr. Corp., 258 F.3d 645, 655 (describing the penalty rule as “antiquated”
and declining to extend it in federal common law); Lake River Corp. v. Carborundum
Co., 769 F.2d 1284, 1288-89 (1985). Put simply, “[c]ourts don’t review the other
provisions of contracts for reasonableness; why this one?” XCO, 369 F.3d at 1001.
Numerous legal scholars have reached the same conclusion. See e.g., Goetz, supra; David
Brizzee, Liquidated Damages and the Penalty Rule: A Reassessment, 1991 BYU L. REV.
1613 (1991); Tess Wilkenson-Ryan, Do Liquidated Damages Encourage Breach? A
Psychological Experiment, 108 MICH. L. REV. 633 (2010).
Absent fraud, unconscionable behavior or other defects in the bargaining process,
the benefits of advancing the dominant and constitutionally fundamental principle of
freedom of contract far outweigh any benefits that might result from paternalistically
preventing sophisticated commercial parties from bargaining for liquidated damages
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provisions they deem appropriate.3 Implicit in the principle of freedom of contract is the
understanding that parties, rather than courts, understand their own circumstances and
best interests, and where they contract in an arms-length transaction, economic efficiency
will result. Brizzee, supra at 1615. Indeed, this principle is one of the central principles of
market theory. See Milton Friedman and Rose Friedman, Free to Choose: A Personal
Statement 5 (1981) (“The key insight of Adam Smith’s Wealth of Nations is misleadingly
simple: if an exchange between two parties is voluntary, it will not take place unless both
believe they will benefit from it. Most economic fallacies derive from the neglect of this
simple insight”). By striking down provisions freely agreed to by equally sophisticated
commercial parties “the court is saying that [the parties] . . . are not capable of defining
their own contractual provisions and that the court ‘knows best’; indeed, the rule implies
that parties need to be protected from their own decisions.” Brizzee, supra at 1617.
“Absent some type of coercion, the reality is that the parties would not have entered into
the contract had it not been in their best interests to do so.” Id. “[T]he market failure that
should be regulated is unfair bargaining, not the insertion of penalty clauses in contracts.
The legal doctrine of unconscionability addresses this unfairness and is a less costly
alternative than a blanket prohibition on penalty clauses.” Id. at 1619.
Further, a growing number of authorities have recognized that so-called “penalty”
provisions can be used as a guaranty, a type of insurance that parties bargain for and
factor into the purchase price. Id. at 1616; Wilkinson-Ryan, supra at 644. In this way
penalty clauses efficiently allocate risk by balancing it as the parties see fit between the
3

“The right of individuals to contract as they deem fit is grounded in the due
process clause of the Illinois Constitution, which provides that no person ‘shall be
deprived of life, liberty or property without due process of law.’” R.W. Dunteman Co. v.
C/G Enterprises, Inc., 181 Ill.2d 153, 167 (1998) (quoting Ill. Const. 1970 art. I, § 2).
17
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risk averse and risk neutral parties. Brizzee, supra at 1621. Retrospectively striking down
these provisions robs the nonbreaching parties of the insurance they paid for. This case,
in which the parties could not reasonable quantify all the relevant risks due to the
multiplicity of potential consequences that could result from nonperformance or delayed
performance, provides a good example of the kind of transaction in which such insurance
is particularly useful in encouraging parties to contract. Liberalizing the enforcement of
liquidated damages provisions freely agreed to by sophisticated commercial parties
merely acknowledges the reality that such parties evaluate the risk of breaches better than
courts and, by agreeing to a provision that might be deemed a “penalty,” they show that
they have balanced the risk and decided to proceed.
In a related vein, a “penalty” in this context also provides an inexpensive and
simple way to convey information about a party’s determination to perform its
contractual obligations, making that party a more attractive and credible contract partner,
and thus promoting commerce. Id. at 1616-17, 1620; XCO, 369 F.3d at 1001. These
clauses can also be used to compensate for idiosyncratic harms. Brizzee, supra at 1619. A
more liberal enforcement of liquidated damages provisions also reduces litigation
expenses by simplifying often complex and time-consuming proof of damages issues. Id.
at 1622. This would save time and money for the courts and the parties. Id. And, as this
case evidences, application of the penalty rule can prove confusing and unpredictable as
it necessarily turns on highly subjective judicial determinations of whether a provision is
reasonable. Id. Such unpredictability is decidedly not economically efficient.
Against these considerations stands the theory that penalty clauses discourage
efficient breaches, which confer a greater benefit on the contract breaker than the victim
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and serve to incentivize litigious behavior. Moreover, there is now a significant body of
work evidencing that efficient breach theory is in this context a fallacy. See WilkinsonRyan, supra (providing experimental evidence that parties may be more willing to exploit
efficient-breach opportunities when a contract includes a liquidated damages clause that
acts punitively); Kathryn E. Spier and Michael Whinston, On the Efficiency of Privately
Stipulated Damages for Breach of Contract: Entry Barriers, Reliance, and
Renegotiation, 26 RAND J. ECON. 180 (1995).
Some courts have thus begun to reconsider the traditional assumptions in this
area, concluding that unless enforcement of a liquidated damages clause would be
unconscionable, they should recognize the parties’ right to freely contract at arm’s length.
See e.g., Commercial Real Estate Inv., L.C. v. Comcast of Utah II, Inc., 285 P.3d 1193,
1202-03 (2012). And they now consider the sophistication of the parties when evaluating
liquidated damages provisions. See e.g., DynaSteel Corp. v. Black & Veatch Corp., 698
F.Supp.2d 1170, 1179 (W.D.Mo. 2010) (applying Missouri law); AXA Inv. Managers UK
Ltd. v. Endevour Captial Mgmt. LLC, 890 F.Supp.2d 373, 388 (S.D.N.Y. 2012) (applying
New York law). Indeed, some courts presume that liquidated damages provisions are
reasonable if they are negotiated by sophisticated commercial parties. See e.g.,
Wasserman’s Inc. v. Township of Middletown, 137 N.J. 238, 252 (1994); Valenzuela v.
ADT Sec. Svcs., Inc., 475 Fed.Appx. 115, 117 (9th Cir. 2012) (applying California law);
see also Joseph v. Cuneo Law Group, P.C., 428 Fed.Appx. 6, 8 (C.A.D.C. 2011) (“We
are highly suspicious of attempts to invalidate liquidated damages clauses that are the
product of fair arm’s length bargaining, particularly between sophisticated parties.”). This
Court should do the same.
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This case presents the Court with a long overdue opportunity to consider whether
Illinois should follow a similarly modern approach to liquidated damages provisions
rather than clinging to an ancient rule merely because of its age. Where, as here,
sophisticated commercial parties fairly and at arms-length agree to a liquidated damages
provision, and there is no evidence of a defect in the negotiation process, a court should
abide by the strongly favored and constitutionally grounded public policy of freedom of
contract rather than acting paternalistically to rescue a breaching party from the
consequences of what later turns out to be its own bad deal. Rather than second guessing
the economic calculations of parties that occupy a far superior position to make such
judgments, and thereby incentivizing parties to inefficiently use litigation costs as
business leverage, courts should treat liquidated damages provisions as “just another
contract provision that parties would be permitted to negotiate under the general rubric of
freedom of contract.” XCO, 369 F.3d at 1001. Although the current rule in Illinois has a
long pedigree, its underlying justifications no longer make sense. It stands as an
outmoded aberration of the common law that this Court should correct.
III.

Plaintiffs Are Entitled to Postjudgment Interest

Finally, plaintiffs seek to appeal the trial court’s determination that they are not
entitled to postjudgment interest on the liquidated damages award, which the appellate
court did not consider due to its decision to reverse the judgment. Plaintiffs are entitled to
postjudgment interest as a matter of statutory right. See 735 ILCS 5/2-1303; 735 ILCS
5/12-109; Ill. Dep’t of Healthcare & Family v. Wiszowaty, 239 Ill.2d 483, 489-90 (2011).
WHEREFORE, and for all the reasons stated above, plaintiffs respectfully request
that this court grant this petition for leave to appeal.
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FOURTH DIVISION
December 19, 2013

~,'~

2013 IL App (1st) 1 12802
Nos. 1-11-2802 and 1-12-0432, Consolidated
GK DEVELOPMENT,INC., an Illinois Corporation, and
COLLEGE SQUARE MALL DEVELOPMENT,LLC,a
Delaware Limited Liability Company,

Appeal from the
Circuit Court of
Cook County.

Plaintiffs-Appellees,
Nos. 06 CH 3427 and
06 CH 3586, Cons.

v.
IOWA MALLS FINANCING CORPORATION,a
Delaware Corporation, COLLEGE SQUARE MALL
ASSOCIATES,LLC, a Delaware Limited Liability
Company, and CHICAGO TITLE AND TRUST
COMPANY,an Illinois Corporation,
Defendants-Appellants.

Honorable
Carolyn Quinn,
Judge Presiding.

PRESIDING JUSTICE HOWSE delivered the judgment ofthe court, with opinion.
Justices Fitzgerald Smith and Lavin concurred in the judgment and opinion.
OPINION
¶1

The issue presented in this case is whether a provision in a contract for the sale offour

shopping centers, which required that $4.3 million of the purchase price be held in escrow from
the seller's proceeds then be paid to the seller only if certain conditions are timely met, is
enforceable as a liquidated damages clause or is unenforceable as a penalty.
~2

Ina $117 million transaction, plaintiffs GK Development,Inc. and College Square Mall

Development, LLC (collectively Buyer) purchased from defendants Iowa Malls Financing
Corporation and College Square Mall Associates, LLC (collectively Seller) four shopping centers
in eastern Iowa, including College Square Mall (Mall). Prior to the sale, Mall tenant Hy-Vee
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Food Stores, Inc. ~Hy-Vee) was in the process of expanding its grocery store(Hy-Vee
Expansion)into the space that had been vacated by Wal-Mart after Wal-Mart decided not to
renew its lease. Because the parties did not expect the Hy-Vee Expansion to be completed by the
time ofthe closing, Buyer and Seller negotiated to hold $4.3 million ofthe purchase price i~
escrow(Hy-Vee Holdback), which represented the present value of the leasehold with regard to
the forthcoming Hy-Vee Expansion.
¶3

An amendment to the purchase agreement directed defendant Chicago Title and Trust

Company(the Escrowee} to release the Hy-Vee Holdback to Seller only after and if all the
following events occurred:(1)a new Hy-Vee lease was executed by August 3l; 2005;(2)the
new I-~y-Vee leasehold was ~e?ivered ~;~ ~~;~er a~d accepted by I-~y~:~e~ before October 31,2005;
and(3)Hy-Vee obtained all permits and other governmental approvals necessary to complete the
Hy-Vee Expansion prior to October 31, 2005. Hy-Vee did not obtain the necessary permits
before October 31,2005, however, both parties demanded that the Escrowee disperse the Hy-Vee
Holdback in their favor. Both Buyer and Seller subsequently filed separate lawswits see~ci~.g a
declaratory judgment regarding their entitlement to the Hy-Vee Holdback,and the two lawsuits
~.~ere eonsolidate~ znta~ ~h~ ixz~t~nt action, Falic~•,T,ring a t?~r~~~,~n~k 3~envh tri~l~ ti_?~ t~i~l ~Ca~rt

found that the parties intended a"drop-dyad deadline" of October 31,2005 for plan and perrz~it
approval, and that Buyer was entitled to the Hy-Vee Holdback as liquidated damages for a breach
of contract. The trial court also granted Seller's posttrial motion to "Stay Enforcement ofthe
Circuit Court's order and Judgment and Not Apply Post-Judgment Interest During Appeal."
Both parties appealed, and those appeals were consolidated.
2
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¶4

Within Seller's appeal(appeal no. 1-11-2802), Seller argues:(1)that the Hy-Vee

Holdback is not a valid liquidated damages provision because it amounts to an unenforceable
penalty clause;(2)that the trial court erred in finding the parties' agreement ambiguous;(3)that
the trial court's interpretation ofthe parties' contract violates Illinois rules ofcontract
construction; and (4) that the trial court erred as a matter of law in failing to award attorney fees
to Seller. In response, Buyer claims:(1)that the Hy-Vee Holdback is a valid and enforceable
liquidated damages provision as construed by the trial court;(2)that the trial court's finding that
the contract terms were ambiguous and required extrinsic evidence to interpret the parties intent
was reasonable;(3)that Se11er forfeited several of its arguments concerning the trial court's
contract interpretation; and (4)that Seller is not entitled to attorney fees. Within Buyer's appeal
(appeal no. 1-12-0432), Buyer argues that the trial court's order denying Buyer postjudgment
interest must be reversed. For the following reasons, we reverse the trial court's order directing
the $4.3 million be returned to the Buyer because we find that the contract provision under
review is unenforceable as a penalty clause.
¶ 5 I. Background
¶6

In 2004, Seller owned four shopping malls in eastern Iowa, which included College

Square Mall in Cedar Falls, Iowa. Wal-Mart and Hy-Vee(a grocery store) were among the larger
"anchor" stores in the Mall. The Wal-Mart occupied 160,128 square feet of space, while the HyVee occupied a smaller 59,860 square-foot building adjacent to it. Hy-Vee's original lease began
in 1976 and was due to expire on December 31, 2010, subject to three, five-year renewal options.
The lease provided that Hy-Vee pay a $26,166.67 monthly rent($314,000 annum, or $5.25 per
3
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square foot)from January 1, 2006,through December 31, 2010. In addition to this base rent, HyVee paid a pro rata share of real estate taxes and common area maintenance(CA.M).
¶ 7 A. The Purchase Agreement
¶8

Prior to trial, the parties stipulated to the following in a joint statement of agreed facts.

¶9

In June 2004, Seller began marketing the Mall for sale and issued an offering

memorandums which opin~c~ that T_-~y-~'~I~e ~vould relocate #o a 1_arger I~asehold of 75,000 squire
feet in Wal-Mart's former space. The Hy-Vee Expansion would increase its rented square
footage by 15,000 square feet at a cost of$6 per square foot, and the former Hy-Vee space would
be divided to accom~riodate "two new big box anchors." The memorandum contemplated that
riy-Vee would execute a new b0-month lease by Ii~arch 2005. Buyer Then entered iniro
discussions with Seller to purchase the Mali.
¶ 10

In July 2004, Buyer executed a letter of intent to purchase the Mall, as we11 as the three

other Iowa malls, for $117 million. On September 17, 2004, Buyer and Seller entered into a real
est2te saes ~cntr~c~ (purc~as~ ~g~eement} to purchase the four malls, and set a ~lostng date of
December 17, 2004.
~( '
~~~ C~r~ ~3c~~i~er i2, 206 ,I-~y-fee executed a iei~e~ ~f in~er~t ~~,ei~er or ~ten~)~6 open a "~i~~~
class high quality Hy-fee retail grocery store," which is described as a"21 ~t century prototype,"
in the space formerly occupied by Wal-Mart. The Letter ofIntent contemplated that Hy-Vee
would lease 78,337 square feet for a minimum term of 20 years, followed by five, five-year
renewal options. The initial base rent would be $7 per square foot and would incrementally rise
to $9.35 per square foot beyond the initia120-year term. In addition to the base rent, Hy-Vee
0
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would pay a certain pro rata share of the Mall's real estate taxes and CAM. The parties agreed
that the proposed Hy-Vee lease, which would increase the fair market value ofthe Mall, would
not be executed prior to the closing on the sale ofthe Mall. Seller and Hy-Vee agreed that HyVee would require 270 days to extensively remodel the new leasehold. The Letter ofIntent
indicated that Hy-Vee's "possession date" would occur upon:(1)execution ofthe lease;(2)
receipt of certain government approvals; and (3) delivery of the space front Buyer.
¶ 12

On October 26, 2004,Buyer's primary negotiator, Thomas Rogers, sent a letterI to

Seller's broker, George Good of CB Richard Ellis, that outlined certain issues of concern. One
issue ofconcern was the economic impact ofthe Hy-Vee Expansion because it was not expected
that Hy-Vee would sign a new lease before the December 2004 closing. To calculate the present
value ofthe Hy-Vee Expansion, Rogers deternuned that the new lease would generate a future
incremental income of$430,000 per year. He next calculated that, based on a 10 percent
capitalization rate, the present value ofthe 20-year Hy-Vee Expansion lease was $43 million.
To resolve the uncertainty ofthe new lease's impact on the $117 million sale, Rogers suggested
that the $4.3 million be held back in escrow until:(1)the new lease was signed;(2)the
supermarket was open for business: and(3)the leasehold was lien free.
¶ 13 B. The Third Amendment

'Rogers' letter was not included in the joint statement offacts, however, it was admitted into
evidence at trial.
5

A-05
I2F SUBMITTED - 179996203 - TIMEATON - 02/24/2014 03:17:41 PM

DOCUMENT ACCEPTED ON: 02/24/2014 03:31:21 PM

117204

1-11-2802)
1-12-0432)~ons.
¶ 14

On November 10, 2004, Buyer and Seller entered into the Third Amendment to Real

Estate Sale Contract(Third Amendment)to memorialize the parties' holdback agreement.
Accordingly, the Third Amendment provided that $4.3 million ofthe purchase price would be
held in escrow and released to Seller when and if:(1)Hy-Vee executes a new lease by August
31, 2005;(2)Buyer delivers and Hy-Vee accepts the new leasehold by October 31,2005; and(3)
Hy-Vee obta;ns, by October 31, 2005, all permits ana other governmental appr~~~als necessary to
complete the expansion. Specifically, the Third Amendment provides in relevant part:
"With respect to [the Mall],[the Buyer] and the Seller of said
Property agree that at Closing they will enter into a Faur Million
Three ~ur~dred `I'h~usand and CO/i00 i~ollar($4,3 0,000.00)
holdback agreement from the purchase price ofsaid Property **~.
The holdback amount shall not be released until all ofthe
following are satisfied:(1)execution ofthe lease with Hy Vee,Inc.
on ±erms ~n a~~ordancP with Letter o~ Intent, dated ~Jctobsr ?2,
2004, attached hereto as Exhibit C,and in a form that is
c~~~u~~c~ciaily ~easo~~abie;(2} delivery oft ie premises to[~~~Jee]
in the condition required *** as specified in the lease; and (3)
acceptance by[Hy-Vee] ofthe premises and the obtaining by
[them] of all permits and other governmental approvals necessary
to complete the tenant's work. Should the lease not be executed by
August 31, 2005, or all ofthe other conditions not be satisfied by
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October 31, 2005, the holdback amount shall not be released to the
Seller, but it shall be forfeited and delivered to [the Buyer]."
¶ 15

Thomas Rogers, Buyer's primary negotiator, testified that he negotiated the $4:3 million

figure with Seller's primary negotiator, Michael Fontana. Furthermore, Rogers testified that the
October 31, 2005 deadline was proposed by Seller, which was corroborated by the testimony of
Gerry Curciarello and Patrick O'Leary, co-managing partners of Seller. Curciarello also testified
at trial that the $4.3 million figure and the October deadline were the products of an arm's length
negotiation between Buyer and Seller, and that, at the time ofthe negotiations, he felt that the
deadline was sufficiently distant to allow Seller to meet all of its obligations.
¶ 16 C. The Deed and Money escrow Agreement
¶ 17

Prior to closing, on December 15, 2004, Buyer and Seller entered into a Deed and Money

Escrow Agreement(DME), as required by the Third Amendment. The DME instructed the
Escrowee to release the Hy-Vee Holdback upon the completion ofthe following events:(1)
execution of a new commercially reasonable lease in conformity with the Letter ofIntent;(2)
delivery ofthe space to Hy-Vee;(3)acceptance ofthe space by Hy-Vee; and(4)Hy-Vee's receipt
of all permits and other governmental approvals necessary for Hy-Vee to complete the
expansion. Specifically, section VII ofthe DME,titled "Hy-Vee Holdback," provides as follows:
"At any time after the Closing Date that [the Seller] shall advise
[the Escrowee), in writing, and under oath, that(a)a lease in a
commercially reasonable form has been signed by Hy-Vee,Inc.
("Hy-Vee")far the space previously occupied at [the Mall] by
7
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Wal-Mart("the Hy-Vee Space")substantially in accordance with
the Letter ofIntent dated October 12, 2004,(b} that the Hy-Vee
Space has been delivered to Hy-Vee in the condition required by
the terms ofsuch lease,(c)that the tenant[Hy-Vee] thereunder has
accepted the Hy-Vee Space and(d)that such tenant-has obtained
~I~ gc~v~rnment approvals end p~?~nits necessary far it to complete
its work,then [the Escrowee] shall advise [the Buyer] in writing of
such demand for payment and, unless [the Escrowee) receive
objection in writing within five(5} days, the Hy-Vee Holdback
shah tie made to [tr~~ Sellers. If said o'~jection is timely made,[the
Escrowee is] to continue to hold the Hy-Vee Holdback subject'to
the joint direction ofthe parties or order of court."
Section VII further provides the following deadlines for these four events to occur:
"In t~1~ Pvent that the Seller is »n~hl~ to deliver such ~ 1~~,5~ sighed
by Hy-Vee on or before August 31, 2005, or in the event the
e~nditions of Subscri~stians (b), ~c) ~~~(~)ar;, nog ~~ti~fied o~ or
before October 31, 2005, without default of[the Buyer]y C~P~~9 and

only in such event, the Hy-Vee Holdback shall be paid to [the
Buyer]; provided, however, if the plans have not been finalized by
reason of any delay in producing, approving or revising such plans
(such delay to be determined in accordance with the terms of Hy-
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Vee's lease), then, and in all such events, the October 31,2005
date shall be extended by one day for each day of delay in the
delivery plan approval. If[the Seller] shall notify Escrowee that it
claims a delay and extension, Escrowee shall retain the Hy-Vee
Holdback subject to a joint direction ofthe parties or an order of
the court."
Curciarello testified that, at the time the DME was executed, he still believed that the October 31,
2005 deadline was sufficiently distant to allow Seller to complete all of its obligations.
¶ 18

Section VII also provides that Buyer will perform certain parking lot improvements and

that Seller will later reimburse Buyer for the construction costs. If the parking lot improvements
are the sole reason for Hy-Vee not fulfilling its obligations prior to the October 31,2005
deadline, then Seller will not be determined to have failed to meet the deadline. In such event,
105% ofthe parking lot construction costs(determined by competitive bidding) will be paid to
Buyer out ofthe Hy-Vee Holdback, and the remainder ofthe Hy-Vee Holdback will be released
to Seller.
¶ 19 D. The New Hy-Vee Lease
¶ 20

Closing took place on December 17, 2004, and Buyer purchased the four Iowa malls for

$117 million, including the Mall, which accounted for $38.5 million ofthe purchase price. The
Mall was divided into two parcels: Parcel 1, which was valued at $33.5 million and included the
entire Mall property except for the Hy-Vee and former Wal-Mart leaseholds, and Parcel 2, which
was valued at $5 million and included only the Hy-Vee and former Wal-Mart leaseholds. Ofthe
E
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$5 million paid for Parcel 2,$4.3 million was held in escrow pending the requirements Iaid out in
the Third Amendment and DME.
¶ 21

After closing, Seller engaged Hy-Vee in negotiating a new lease. While the.new lease

was being negotiated, 5e11~~ contacted aid paid for an asbestos abatement in the farmer WalMart space, which was completed in June 2005. Hy-Vee signed the new lease(Hy-Vee Lease}
on June 16, 2005. The Hy-Vee Lease provided for 79,750 square feet ofthe former Wal-Mart
space at a price of$7 per square foot, and contemplated a minimum 20-year term,followed by
five successive five-year options, which would run for a total term of45 years. The Hy-Vee
Lease provided that the original Hy-Vee store would operate while the new leasehold was
remodeled,end that the 20-~e~r term would begin to roan ~r.the date of~ossessi~n, tNi~h rent
becoming due on the rent commencement date.
¶ 22

Upon receiving,the.Hy-Vee Lease, Buyer requested that Hy-Vee make two revisions.

Although Hy-Vee refused to make the suggested revisions, Buyer signed the Hy-Vee Lease on
July 15,2005.
¶ 23

Section 3(A)ofthe Hy-Vee Lease provides that Hy-Vee has 75 days following the

~X~CL~1~J1? n~thP

~PZjCP~

~r ~i2?~i~ Se'~~~'IT1b0T 2g~ 2~~5~ t~ SL:~3l?"::t ccC~~~ailP~ Y~anc ana e~P~if~atinng

for the Hy-Vee Expansion" to Buyer for appravaL Buyer would then have 10 business days to
approve the plans. If Buyer disapproves ofthe final plans,then Hy-Vee would have until 10
business days thereafter to submit revised plans, followed by an additional seven business days
for Buyer to approve them: More specifically, section 3(A)(l) provides in relevant part:

~0
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"(1)

Plans and A~?provals. Landlord [the Buyer] and Tenant

[Hy-Vee] have reviewed and approved Tenant's preliminary site
plan for the Hy-Vee Expansion attached hereto as Exhibit B (the
"Site Plan"). On or before the 75th day following the date of this
lease, Tenant at its expense sha11 submit to Landlord detailed plans
and specifications for the Hy-Vee Expansion (the "Final Plans and
Specifications"), prepared by Tenant for Landlord's approval,
which approval Landlord shall not unreasonably withhold,
condition or delay. ***Landlord shall within ten(10) business
days after receipt of all of said Final Plans and Specifications
notify Tenant in writing of its approval or disapproval thereof, with
any such disapproval to be specifically explained. If Landlord does
not approve the Final Plans and Specifications as initially
submitted, Tenant shall within ten(10) business days thereafter
submit for approval revised Final Plans and Specifications
addressing any objections. Landlord shall then have seven(7)
business days after receipt of said revised Final Plans and
Specifications to approve or disapprove same."
Also, section 3(A)(1) of Hy-Vee Lease (titled "Plans and Approvals")provides certain
"Construction Conditions" that must be met. Subsection (a) provides for the mutual agreement
between Buyer and Hy-Vee on final plans and specifications within tl~e time frame set forth in
11
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section 3(A)(1). Subsection(d} provides that Hy-Vee must promptly submit an application for
building permits, and that it shall obtain those permits and other governmental approvals within
30 days after Buyer's approval ofthe final plans and specifications. Subsection (d)also contains
a delay provision, which provides that if Hy-Vee submits permit applications and diligently
pursues obtaining them prior to the deadline, then it could, upon its written request, obtain a 60day extension. Specifically, section 3(A)(1) ofthe Hy-Vee Le~s~ provides the follawin~
construction conditions:
"The construction ofthe Hy,Vee Expan,ion shall be further subject
to the satisfaction ofthe following conditions(the "Construction

(a) The mutual agreement of Landlord and Tenant to the
plans and specifications for the Hy-Vee Expansion, as provided
and within the time parameters set forth in Section 3(A)(1};
~~*
(d) Tenant agrees to promptly submit an application for
~Juiiulu~ y~,i"iTiii~ ?AUfi ~~al~ obtain

all s~c~ permits and other

governmental authorizations (thy "Government Approvals")
required for construction ofthe Hy-Vee Expansion within thirty
(30) days after the Landlord's approval of Tenant's Final Plans and
Specifications;;[sic] provided; however,if Tenant timely submits
such permit applications and diligently pursues obtaining such
12.
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permits, upon the written request of Tenant, Tenant may obtain a
sixty (60) day extension ofthe Construction Condition set forth in
this subsection 3(A)(1)(d)."
It is undisputed that Hy-Vee did not make a written request to Buyer for an extension, and that
Buyer did not notify Hy-Vee of any default under the Hy-Vee Lease.
~ 24

Furthermore, section 3(A)(1) provides that Buyer has 120 days following the execution of

the lease, or until November 13, 2005, to reach an agreement with Hy-Vee on the final plans and
specifications, and if not, then Hy-Vee would have the option to abandon the expansion and
remain on its original lease, while the new Hy-Vee Lease would be rendered void. Section
3(A)(1)further provides in relevant part:
"Tenant sha11 provide written notice to Landlord when all ofthe
Construction Conditions have been satisfied andlor waived ***. In
the event that(I)the Construction Condition set forth in
subparagraph (a)is not satisfied within one hundred and twenty
(120)days following the date ofthis Lease; *** or(iv)the
Construction Condition set forth in subparagraph(d)is not
satisfied within 30 days after Landlord approves the Tenant's plans
and specifications (or 90 days if extended for the additiona160-day
period as provided above), are not satisfied andlor waived by
Tenant within(w)the 120-day period as to clause (I) set forth
above, *** and (z)the 30-day period(or 90-day period, if extended
13
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the additiona160-day period) as to clause (iv) set forth above,
Tenant may, as Tenant's sole and exclusive remedy, elect to
terminate this lease by written notice delivered to Landlord on or
before the expiration of(w} the 120-day period as to clause {I} set
forth above, *** and (z)the 30-day period (or 90-day period, if
extended the additional 60-day period) as to clause (iv) set forth
above and, in such case, the Old Lease shall remain in full force
and effect. If Tenant does not give such termination notice ***,
this lease shall remain in full force and effect and the Old Lease
shall bP ~1~e?~ed ~~ be tPrmin~ted as ~r~~~ide~ in Cecti~n 52
hereof.99

Hy-Vee submitted its Finai Plans and Specifications to Buyer on the September 28,2005
deadline. Ten business days later, Buyer disapproved the plans and requested Hy-Vee to make
certain revisions. On October 31, 2005, or 13 business days later, Hy-Vee submitted its revised
final plans and specifications. October 31, 2005 was also the deadline set forth in the Third
Amenc~ent and Lhe I?ME for Hy-~/~e to ~b±ain b~zil~ing ~e~-mits and other go~~errr!~en±
approvals, and ~Iy-Vee applied to the Cedar Falls Building Department for a construction permit
and other necessary approvals on that day. Six business days later, on November 8, 2005, Buyer
approved Hy-Vee's revised plans.

14
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¶ 25

On November 2, 2005, Seller sent to Buyer a letter proposing to extend the Third

Amendment's October 31,2005 deadline to January 31,2006. In addition to the extended
deadline, Seller proposed that the Hy-Vee Holdback be released to Seller, less the cost Buyer
spent on the construction of Hy-Vee's new parking lot. Buyer responded on November 16, 2005
with a counter proposal that contemplated an extended deadline in exchange for Seller paying
Buyer for rent that would have been paid had the original deadline been met. According to
Buyer, the rent that would have been paid was approximately $47,000 per month plus a pro rata
share of real estate taxes and CAM. Additionally, Buyer proposed that if the new deadline were
not met, Buyer would receive $100,000 per month from the Hy-Vee Holdback in lieu of rent
payments. The negotiations did not advance past Buyer's counteroffer, and the October 31, 2005
deadline was never extended.
¶ 26

On January 6,2006,Buyer sent a letter to the Escrowee demanding that it release the

entire $4.3 million Hy-Vee Holdback to Buyer because Seller did not meet the October 31,2005
deadline. Three days later, Seller sent the Escrowee a letter objecting to the release ofthe HyVee Holdback to Buyer, requesting that the Escrowee retain the Holdback subject to joint
direction ofthe parties or the receipt of a court order. Later that day, Buyer sent another letter to
the Escrowee stating that it agreed that the Escrowee should retain the Hy-Vee Holdback until
the dispute was resolved. On February 9,2006, Seller sent another letter to the Escrowee
demanding that it release the Hy-Vee Holdback to Seller because all of the conditions required

Though neither Seller's proposal nor Buyer's counterproposal was included in the joint
statement of facts, both were admitted into evidence at trial.

2
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for release ofthe funds had been met,expect for the completion ofthe parking lot improvements.
Seller demanded that the $200,000 cost of the parking lot construction be deducted fronn the HyVee Holdback, and the rennai~z~g $4.1 million he .released to Seller. Qn Febniary 10, 2006 and
February 14, 2006, Buyer sent letters to the Escrowee objecting to the release ofthe Hy-Vee
Holdback, and requesting that the Escrowee continue to retain the Holdback until it received a
joint direction from the parties or a court order.
¶ 27

On January 27,2006, Hy-Vee obtained a construction permit from the City of Cedar

Falls. Three days later, Buyer delivered the new space, which totaled 80,189 square feet, to HyVee, and Hy-Vee accepted it and all necessary permits were obtained. Under the terms ofthe
I.,eases I-~y-Vee was required to corr~~letP the construction on the expansion within the rex± 330
days. Hy-Vee's acceptance ofthe premises also triggered its obligation to begin paying a pro'rat~
share oftie Mall's real estate taxes and CAM,in addition to its share ofthe-existing Hy~Vee
leasehold. Hy-Vee would then begin paying a minimum fixed base rent of$46,521 per month
within the next 270 dais, or when the new Hy-Vee supermarket opened, whichever occurred
first.
¶ 28 E. The Instant ~,itiaati~n
~j 29

~n February I7, ZOOb,Buyer filed an action in the chancery division ofthe circuit court

of Cook County against Seller and the Escrowee seeking declaratory judgment and specific
performance, claiming that it was entitled to the $4.3 million Hy-Vee Holdback as liquidated
damages fox Seller's failure to fulfill its contractual obligations prior to the October 31, 2005
deadline (case no. 06 CH 3427)
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¶ 30

Seller also filed a suit in the chancery division on February 22,2006 against Buyer

seeking a declaratory judgment that it was entitled to the release ofthe entire Hy-Vee Holdback
(case no. 06 CH 3586). Seller claimed that Hy-Vee's failure to obtain the necessary building
permits prior to October 31, 2005 did not amount to a contractual violation because the
"provided, however" clause of the Hy-Vee Lease extended the deadline to February 12, 2006.
Seller also claimed that Buyer breached the DME by claiming that Seller had not fulfilled its
requirements.
~ 31

The circuit court subsequently consolidated both lawsuits.

¶ 32

Buyer also filed a separate lawsuit(case no. 06 CH 26662)against Se11er seeking the

recovery of $530,294.86 from the Hy-Vee Holdback for the costs that it expended on the Hy-Vee
parking lot construction.
¶ 33

While the litigation was pending, on November 16, 2006, Hy-Vee opened its new

supermarket in the former Wal-Mart leasehold, and has since been making payments. as required
under the new Hy-Vee lease.
¶ 34

Seller moved for sununary judgment on December 4, 2008, arguing that the clear and

unambiguous language ofthe Hy-Vee Lease extended the deadline for Hy-Vee to obtain
government approvals from October 31, 2005 to February 2006. In response, Buyer argued that
only a delay by Buyer in the delivery of plan approvals could extend the deadline. The trial court
denied Seller's motion on April 9, 2009,finding that the provisions of the Third Amendment,
DME,and Hy-Vee Lease, when read together, were "ambiguous as to whether the governmental
approvals and authorizations [fell] within the delay provision of Section VII ofthe DME"
17
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because the terms "plans" and "plan approval" were riot clearly defined or consistently used
throughout the documents. The trial court stated that "it is not clear whether the October 3l,
2005 deadline would be extended only for delays in approving the Plans and Specifications or for
delays i~ approving the Plans and Specifications and obtaining the Government A~~ro~als." The
case then proceeded to trial for a hearing of extrinsic evidence to resolve this contractual
ambiguity.
¶ 35

At trial, the circuit court heard testimony from: Garo Khalamian, president and owner of

GK Development,Inc.; David Sullivan, senior vice-president of development for Buyer; Michael
Fontana, Seller's senior property accountant; Gary Curciarello, ca-managing partner of Seller;
Paf.T'IC~C O'Leary, co-managing partner of Seller along

with Curciarello. It also re~~ies~ved

evidentiary deposition testimony from: Thomas Rogers, Buyer's primar}r negotiator; and David
Bailey, assistant vice president,real estate,for`Hy-Vee. In addition;the trial tour-t considered the
parties' documentary evidence, such as the letters and emails exchanged between the witnesses.
¶ 36

At trial, the parties focused a great deal oftime on the issue of whether the parties had

intended a firm deadline of October 31,2005 for Hy-Vee to obtain governmental approvals, or
~~hethPr tie date was an aspirational target for t ae ~y-fee Expansion. Q'L~a~~, ~~.~~i~rello, and
Fontana each testifed that the October 3l., 2005 deadline was a "target" or "place holder" date
that was not intended to be rigidly enforced. On cross examination, however, Czarciarello
admitted that in his prior deposition testimony he testified that the purpose of a October 27,2005
telephone conference involving himself, Garo,and Fontana was to extend the October 31
deadline. Buyer also impeached Fontana's testimony with a January 10, 2005 email sent to
~8
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O'Leary and Curciarello in which Fontana wrote that"Our [the Seller's] contract with GK [the
Buyer] requires us to deliver the space to Hy-Vee with plans approved and permits issued by
October 31, 2005, or forfeit the money held back." Fontana wrote in an email that as long as the
Hy-Vee Lease is executed by April 1, 2005, then it would be likely that the space would be
delivered in time and "the seller will het the money held in escrow." Moreover, Fontana also
wrote in the email that Seller was protected by a clause that provides that "delays in the Hy-Vee
planning/permitting process beyond the time periods set out in the lease that are caused by GK or
Hy-Vee do not count against the seller ***." Buyer fiu-ther impeached Fontana's testimony with
a March 2, 2005 email in which Fontana wrote to Curciarello that Seller would be "in jeopardy"
if the Hy-Vee Lease were not executed by April 12, 2005, because "the contract with GK
requires *** the space to be delivered with all delivery conditions met by October 31."
¶ 37

Following the three-week bench trial, in additional to the facts stipulated to by the parties,

the trial court made additional findings offact, which included:
"35. Seller negotiated the terms ofthe New Hy Vee Lease.
Buyer was permitted to suggest Lease contents and did so, but
Buyer had no right to dictate lease terms. None ofthe lease
changes suggested by buyer concerned deadlines for submissions
or approval of plans or permits.
36. If Buyer had refused top sign a lease that Seller deemed
'commezcially reasonable,' Seller would have sued Buyer for
breach of contract.
14
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37. The New Hy Vee Lease contained time periods
triggering obligations between landlord and tenant, but~did not
contain a terminal date for obtaining governmental permits.
38. Seller never told Hy Vee that the deadlines calculated
in the New Hy Vee Lease needed to be shortened to comply with
the October 31, 2005 deadline.
39. Buyer never indicated it was concerned about the
schedule set forth in the Hy Vee Lease.
40. At the time the parties executed the Third Amendment
~d I)ME, Seller and Buyer be~ieve~ that the 1`dew Hy Tee Lease
would be executed prior to August 31', 2005, and that the tenant
`` . ~

could°otitairi'Pai r approyal arty necessarY l~erinits~bY Uetob~er 3,1
2005. Seller believed the lease would be negotiated no later than
Mar~hq 2005. As late as March, 20055 Fonta_n~ b~liev~d a t~~s~
could be executed in April followed by approval and permitted
~Jla.1~~J ~~ V~il\l~`il J1~ GVOJ.

LZJ Ql Jlll~ 1✓~ ~VVJ~ 1L vY ClJ SCil~

possibly that the ~Jctob~r 31,2005 deadline could be mete
41. When Buyer and Seller negotiated the Third
Amendment and DME,they intended October 31, 2005, to be the
deadline for Hy Vee to obtain plan approual and government
permits.
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42. The purpose of an October 27,2005, telephone
conference involving Garo, Fontana, Curciarello, Sullivan and
Rogers was in part to negotiate an extension of the October 31,
2005, deadline set forth in the contract documents. At Buyer's
suggestion; Seller drafted a proposed extension ofthe October 31,
2005 deadline to January 31,2006. Buyer did not accept this
proposed amendment.
43. The difference between the existing Hy Vee lease and
the new Hy Vee lease was approximately $430,000.00 in additional
annual income to the landlord (Buyer). The Hy Vee Holdback
amount of$4,300,000.00 was a term negotiated by the parties and
fairly represented the incremental value ofthe Hy Vee Lease.
44. By the October 21, 2004,LOI, Hy Vee proposed
opening a'first class high quality Hy Vee retail grocery store', a
'21S' century prototype` in the 78,000 square feet space previously
occupied by Wal Mart.
45. Hy Vee was one ofthe anchor stores at College Square
Mail. Its existing space could be modified to house two new,
additional anchor stores. An expanded Hy Vee was marketed as a
draw for other retailers to the mall. The mall housed multiple
tenants and could accommodate right'anchor spaces.'"
21
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¶ 38

Based on the stipulated facts and the facts laid out above,the trial court found that the

parties "intended October 31,2005,to serve as the deadline fnr plan and permit approval[,]" and
that Seller was in breach of contract because Hy-Vey did'nc~t obtain the nec~ssaty permits prior to
October 31, 2005. The trial court fiu-ther-found that the Hy-Vee Holdback constituted a valid and
enforceable liquidated damages clause, and it awarded the entire $4.3 million Hy-Vee Holdback
to Buyer. The vial cou*~t a?s~ ~ism~ssed the related lawsuit in ease na OE CH 26662 as ~noct
because any damages owed to Buyer for the parking lot construction would have been paid out of
the Hy-Vee Holdback.
'~ 39

Seller appeals case nos. 06 CH 3427 and 06 CH 3586, consolidated(appeal no. 1-11-

2~Q2), claiming:(1)ghat the iiy-Vee Holdback is not a valid liquidated damages provisio~9(~}
that the trial court erred in finding the parties' agreement ambiguous;(3}'that the~trial court's
interpretation ofthe parties
'
""contract~viol`ates'Iiliriais rules ofcontract construction; and(4)that
the trial court erred as a matter oflaw in failing to award attorney fees to Seller. In response,
T.~~ayer claims:(?) hat the ~-Iy-~~~e I~oldb~ck is a ~aalid and enforceable liquidated damages
provision;(2)that the trial court's finding that the contract terms were ambiguous and required
extrinsic evidence ~co infierpre~ the parities' inient was reasonaole;(3} rhaf Helier did not forreii
several of its arguments concerning she trial court's con#raet interpretatian; and (4)that Seller i~
not entitled to attorney fees.
~ 40

The trial court later granted Seller's posttrial motion to stay the enforcement of its

judgment and ordered that postjudgi2zerit interest would not apply during appeal. Buyer
appealed case nos. 06 CH 3427 and 06 CH 3586, consalida#ed (appeal no: 1-12-0432), claiming
22
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that the trial court deprived Buyer of its statutory right to postjudgment interest. We
subsequently consolidated the separate appeals.
¶ 41 II. Analysis
¶ 42

There are two consolidated appeals before this court. First, Seller appeals the trial court's

iudgment in favor of Buyer, claiming:(1) that the Hy-Vee Holdback is not a valid liquidated
damages provision because it amounted to an unenforceable penalty;(2)that the trial court erred
in fording the parties' agreement ambiguous;(3)that the trial court's interpretation ofthe parties'
contract violates Illinois rules of contract interpretation; and(4)that the trial court erred as a
matter oflaw in failing to award attorney fees to Seller. In response, Buyer claims:(1)that the
Hy-Vee Holdback is a valid and enforceable liquidated damages provision;(2)that the trial
court's finding that the contract terms were ambiguous and required extrinsic evidence to
interpret the parties' intent was reasonable;(3)that Seller forfeited several of its arguments
concerning the trial court's contract construction; and(4)that Seller is not entitled to attorney
fees. Second, Buyer appeals the trial court's order denying it postjudgment interest, claiming
that the trial court deprived Buyer of its statutory right. For the following reasons, we reverse the
trial court's finding that the liquidated damages clause was enforceable because the clause:(1)
failed to satisfy the Jameson factors,(2)resulted in a windfall for Buyer, and(3)functions as a
penalty for Seller's 91-day nonperformance.
~( 43 A. Seller's Appeal
¶ 44

Whether a contractual provision for damages is a valid liquidated damages provision or is

an unenforceable penalty clause is a question of law that is reviewed de novo. Penske Tuck
23
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Leasing Co., L.P. v. Chemetca, Inc., 311 Ill. App. 3d 447,45~ (2000). De novo consideration
means we perform the same analysis that a trial judge would perform. Khan et al. v. BDO
.S`ezdrrcan, LLP et al., 408 Ill. App. 3d 564,578(2011).
~ 45

Buyer argues in its brief that the appropriate standard ofreview in determining the

validity ofthe liquidated damages clause would be an abuse-of-discretion standard because the
trial court made several findings cif fait by concluding that the liqui~ate~ damages clause was
enforceable. However, at the oral argument of the case, Buyer conceded that the appropriate
standard ofreview in determining this issue would be de novo.
~( 46

The central issue in Seller's appeal is whether the Hy-Vee Haidback is a valid and

e~fo~ceable liquidated damages pravisior~. Serer claims #hat ~ublii; policy dictates that the i-iyVee Holdback provision is an unenforceable penalty because it confers a windfall award to tfie
non-breaching parry, and it does not specify'damages for a specific breach. Buyer responds that
the provision is not a penalty because Illinois courts have previously upheld liquidated damages
~l~usgc fQr rlgl?y~~t

r~rfo~-mance, even when the non-breaching part; has suffered litt1P er ne

actual damages. For the following reasons, we find that the Hy-Vee Holdback is an
~-~enf~~ceable ~iquidat~d ~a~~ages ~~ovision.
¶ 4?

jNhen interpreting contract provisions that specify damages, Illi~~ois courts dra~.~ a

distinction between liquidated damages, which are enforceable, and penalties, which are not.
Checkers Eight Ltd. PaNtnership v. Hawkins, 241 F:3d 558,562(2001). "The test for
determining whether aliquidated-damages clause is valid as such or is void as a penalty is stated
in section 356 ofthe Restatement(Second} of Contracts: `Damages far breach by either party

24
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may be liquidated in the agreement but only at an amount that is reasonable in the light ofthe
anticipated or actual loss caused by the breach and the difficulties of proofofloss. A term fixing
unreasonably large liquidated damages is unenforceable on grounds of public policy as a
penalty.'" Penske Truck Leasing Co., 311 Ill. App. 3d at 454(quoting Restatement(Second)of
r'nntr~~ts § 355(1979».

"It is a g~ner~l rile of contract law that, for reasons of public policy, a

liquidated damages clause that operates as a penalty for nonperformance or as a threat to secure
performance will not be enforced." Jameson Realty GYOUp v. Kostiner, 351 Ill. App. 3d 416,423
(2004)(citing Med+Plus Neck &Back Pain Center v. NoffsingeY, 311 Ill. App. 3d 853, 860
(2000); GNOSSinger Motorcorp, Inc. v. American National Bank &Trust Co., 240 Ill. App. 3d
737, 749(1992)). In doubtful cases, we are inclined to construe the stipulated sum as a penalty.
StYide v. 120 West Madison Building Corp., 132 Ill. App. 3d 601,605(1985)(citing Beuttas v.
Garvey, 270 Ill. App. 310, 318(1933)). Furthermore,"[t]he purpose of damages is to place the
nonbreaching party in a position that he or she would have been in had the contract been
performed, not to provide the nonbreaching party with a windfall recovery." Jobes v. Hryn
Development, Inc., 334 Ill. App. 3d 413,418 (2002).
~ 48 a. The Jameson Factors
¶ 49

In Illinois, courts will generally find a liquidated damages provision to be valid and

enforceable when the three factors laid out in Jameson are satisfied As stated in Jameson, the
three elements that must be met in order to validate a liquidated damages clause are:(1)the
parties intended to agree in advance to the settlement of damages that might arise from the
breach;(2)the amount of liquidated damages was reasonable at the time of contracting, bearing
25
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some relation to the damages which might be sustained, and(3) actual damages would be
uncertain in amount and difficult to prove.. Jameson, 351 Ill. App. 3d at-423. Ofnote, all three
requirements must be met i_t~ ordear to enforce a liquidated damages clause, Here,the Hy-Vee
Holdback does nat meet.the fzrst twa requirements ofthe ,Iames~n requirements. As such,the
clause is not a valid and enforceable liquidated damages clause.
¶ 50 i. The Parties Did Not Agree in Advance That the $4.3 Million Would Be Damages for a
~7elay in Obtaining Permits.
¶ 51

The first factor ofthe Jameson test that must be met in order to validate a liquidated

damages clause is that the parties intended to agree in advance to the settlement of damages that
might arise from the breach..Tameson, 351 Ill. App. 3d at 423. Here, there is no evidence to
suggest that the parties.even:considered what appropriate damages would be in the event ofa
minor delay in obtaining. permits~Rather, the evidence_sk~ows that_tl~e parties considered the
damages in light ofa complete failure ofthe Hy-Vee Lease to come to fruition and, accordingly,
estimated the damages as the present-day value ofthe entire 2Q-year lease, or the equivalent of
$4.3 million. Because there is no evidence that the parties contemplated damages for a minor
delay in obtaining permits at the time of creating the liquidated damages clause, we cannot say
that the parties agreed in advance that $4.3 million would represent the damages for any breach,
including a delay of91-days in obtaining permits.
~ 52

While we realize that the trial court found that the first prong ofJameson had been met,

we find that the trial court improperly interpreted that prong. The trial court concluded that the
first prong was met because "the insertion and amount of the liquidated damages clause was
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intentional and negotiated through an arms-length transaction." While we don't disagree with
these facts as stated by the trial court, we find that such facts do not satisfy the first prong of
Jameson, which requires a showing that the parties intended to agree in advance to the settlement
of damages that might arise from the breach. Jameson, 351 Ill. App. 3d at 423. The mere
negotiation and insertion ofthe liquidated damages clause does not show that the parties intended
to agree in advance that $4.3 million would serve as liquidated damages fora 91-day delay(or
any delay) in obtaining permits, while leaving the entire value of the 20-year lease still intact.
Therefore, the Hy-Vee Holdback did not satisfy the first prong of the Jameson test and, as a
result, it cannot be enforced as a valid liquidated damages provision.
~ 53 ii. The Amount of Liquidated Damages Bore No Relation to the Anticipated Damages of a
Delay in Performance.
~( 54

Even though failing to satisfy the first prong would be sufficient to find the Hy-Vee

holdback unenforceable, we find that the second prong was also not satisfied here. The second
Jameson element that must be met in order to enforce a liquidated damages clause is that the
amount of the liquidated damages was reasonable at the time of contracting, bearing some
relation to the damages that might be sustained. Jameson, 351 Ill. App. 3d at 423. Here,the
parties negotiated a $4.3 million Holdback, which represented the entire, present-day value ofthe
20-year lease, in the event that the lease did not go through. In coming to this number, the parties
calculated that Buyer would lose $430,000 each year in rent if the Hy-Vee Expansion lease did
not go through. Thus, while the $4.3 million in liquidated damages might have been reasonable
in the event that the Hy-Vee lease never occurred, it was not reasonable fora 91-day delay in
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securing government permits. The holdback amount of$4.3 million sirnpiy does not bear any
relation to the damages sustained fora 91-day delay in securing permits and, therefore, was not a
reasonable prediction ~f darr~ages. See D~llc~r v. Chzcc~go Teachers Union, 408 Ill. App. 3d 420,
425(2011) (parties not required to make the best estimation of damages,but must make one that
is reasonable).
~ 55

In fact, Buyer concedes in two places that $4.3 million is not an estimate ofdamages for a

91-day delay in obtaining permits. First, in conning to the $43 million figure, the parties agreed
that the damages in yearly lost rent would be $430,000 per year. Thus, it cannot be said that a
91-day delay, which makes up a sma11 fraction of a year, could reasonably result in $4.3 million
of poten±ial damages. 5~cand,in its 1~?avember 15 Proposal, Bayer offered to ea~t~n~ the Qctobe:
31, 2005 deadline in exchange for, among other ffiings, paying the monthly rent it would lose as a
result ofthe delay, which it estimated to be $47,000 per month plus a pxo rata share of real estate
taxes and CAM. Even if we multiply this monthly rate by three to equal the 91-day delay, the
total is no where near X4.3 million. Again,this shows that $4.3 million had no relation
whatsoever to the damages that might result from a 91-day delay in obtaining pernuts. As such,
it :s clear that the $~'.3 million ~✓as nc~ a r~a~ona'~le estimate a~ €iamaage fcr a 9a ~~ay delay i
obtaining; permzts arid, accordingly, Buyer cannot establish the second prong ofthe Jameson test.
Given that all three factors must be met in order to validate a liquidated damages clause, we find
that the Hy-Vee Holdback was not a valid and enforceable liquidated damages provision.
¶ 56 b. The Hy-Vee Holdback Amounted to a Windfall Recovery for Buyer.
¶ 57

Our courts have invalidated liquidated damages clauses where they amount to a windfall

~'3
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far one ofthe parties. Jobes, 334 Ill. App. 3d at 418. Our courts have also invalidated
liquidated damages clauses based on public policy concerns where the purpose ofthe clause is to
punish nonperformance rather than estimate damages. Stride, 132 Ill. App. 3d at 605. In the case
at bar, the Hy-Vee Holdback must be invalidated based on public policy concerns for both of
these reasons because it amounts to a windfall for Buyer and a penally for Seller's 91-day
"nonperformance" delay.
¶ 58

The Hy-Vee Holdback constitutes an unenforceable penalty clause because the provision

amounted to a windfall recovery for Buyer. Here, the trial court awarded Buyer the entire $4.3
million for only a 91-day delay in approving construction permits even though the entire 20 to
45-year lease was still intact and Buyer would receive the benefits ofthat lease for the next 20 to
45 years. The damages awarded from the Hy-Vee Holdback, $4.3 million, are grossly
disproportionate to the loss Buyer could have sustained in the event of a delay in obtaining
construction permits. Tn essence, the trial court has allowed Buyer to receive a double recovery
by not paying the $4.3 million purchase price for the Hy-Vee lease while still recovering the $4.3
million for the Hy-Vee.lease over the next 20 years plus.
¶ 59

The evidence at trial shows that the purpose of the Hy-Vee Holdback was to compensate

Buyer for the full value that it would have lost in the event that the Hy-Vee Expansion did not
take place. Buyer's primary negotiator, Tom Rogers, testified that the Hy-Vee Holdback was a
calculation of the present value of the Hy-Vee Expansion. To arrive at this figure, Rogers
determined that the new Hy-Vee Lease would generate an incremental income of $430,000 per
year. From there, Rogers calculated that the Hy-Vee Expansion's capitalization rate would be 10
29

A-29
I2F SUBMITTED - 179996203 - TIMEATON - 02/24/2014 03:17:41 PM

DOCUMENT ACCEPTED ON: 02/24/2014 03:31:21 PM

117204

1-11-2802)
1-12-0432)Cons.
percent, which is the percea~tage ofthe property's cost that would be paid by the net proceeds
from the Hy-Vee Lease. To determine the present value ofthe Hy-Vee Expansion, Rogers then
divided the annual income by the capitalization rate. The final figure, $4.3 million, represented
the value ofthe Hy-Vee Expansion in consideration afthe Icy-Vee Lease. -Buyer argues that the
this figure was just a middle ground estimate that calculated losses over a 10-year period, and
points to the trial court's finding that the parties arrived ~t ~n in-between valuation by ~al~ulating
the annual income with a multiplier of 10. This, however, misunderstands the nature of a
capitalization rate, which is commonly used to calculate the present value of commercial real
estate. The evidence shows that the negotiations focused on using the capitalization to determine
~h~ pzzrchase price of Hy-fee Expansian, ancl. notjust merely multiplying she expected annul
income by 10.
¶ 60

By contrast; Buyer's-actuai~damages from the breach are significantly less. Though

neither party provides an exact figure of Buyer's actual damages,the evidence at trial is
instructive in ~.rriving ~t a. reasonable figure, Seller points to Buyer's November 16 Proposal in
which Buyer contemplated extending the October 31,2005 deadline in exchange for Seller
~a~i~~g P~~~r far rent that it would have been paid had the ~,ermits bier approved ~n ~~s~e. Thy
payments consisted cif monthly payments of$47,000, plus a pxo rata. shaxe of real estate taxes and
CAM. Though Seller claims thaf this figure is inflated, it is far closer to the actual damages
sustained in the event of a delay than the damages awarded by the Hy-Vee Holdback. Thus,
Buyer was conferred a substantial windfall when it-was awarded the full $4.3 million value of the
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Hy-Vee Holdback for a temporary delay that Buyer had attempted to settle for a significantly
lesser amount.3
¶ 61

Buyer claims that the damages were reasonable and not an excessive windfall, because the

magnitude of potential damages at the time of the contract was great. Buyer argues that, had the
deadline not been met; the future ofthe Hy-Vee Expansion could have potentially been in
jeopardy. If the Hy-Vee Expansion had not been completed, the Mall could have lost significant
value, and the vacancy of a major anchor store could have hurt the Mall's ability to attract future
tenants, which would damage the Mall's viability. However,there is scant evidence, if any, that
the Hy-Vee Expansion was in danger of complete failure. Anew Hy-Vee Lease had been signed,
final plans and specifications had been approved, asbestos removal had been completed, and
constnzction had begun on parking lot improvements. The appellate record does not show that
either party had a significant obstacle that would endanger the completion ofthe Hy-Vee
Expansion. In fact, the only delay in delivery ofthe premises was due to the approval of
construction permits, which had been applied for before the deadline expired. As such,the HyVee Expansion was completed in November 2006, at which point Hy-Vee began making rent
payments under its new lease. Such a scenario was not unforeseeable when the parties executed
the Deed and Money Escrow in 2004. The parties thus erred in negotiating a damages provision
that conferred an unreasonably large recovery for a minor delay.

Further, it appears that Buyer did not suffer any "lost" rent as the 20-plus-year lease was merely
pushed back 91 days. Buyer will still received the entire profit anticipated from the 20-year
lease.

3
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¶ 62

Further, there is nothing in the evidence to suggest-that if the Hy-Vee lease did not go

through, that the space formerly rented by Wal-Mart could not be rented to anyone else for
twenty years. Thus, Buyer's arguments about speculative and incredible potential damages do
riot change:the,fact t~iat:allawing P►uye~r to keel_ the $4.3 million aid ~nake:an additia~.al.$4<~:;:::.:_
million over the next 20 -years was an unreasonable windfall.
¶ 63

Penske Tuck Leasing Co., L.P., is instructive here. In Penske Truck Leasing Co., L.P.,

the lessor of a vehicle lease agreement brought suit against the guarantor, and sought
enforcement of the lease's liquidated damages provision. Penske Truek Leasing Co., L.P., 311
Ill. App:'3d at 458-59. The liquidated damages clause in the agreement provided different
~xz~thods ofcalculating d~.mages for the non-breaching lessor depending on whether it retained or
solc't the vehicles: Id: at-~57:. By'calculating'the damages before it sold the uehicles,the lessor'
was able to then-Sell the veh ~le~ afterwards for a windfall. Id. at 457. Based on this;the
appellate court found that the liquidated damages provision was unenforceable because the
parties did not intend for the lessor to reap a windfall, and that "the award entered by the trial
court [thereunder] was well in excess of the actual damages suffered by [the lessor]." Id. at 457.
`1_`he ?ppellate Mozart rPmande~.the case to the txial curt with instructions to calculate damages
using a formula that more accurately reflected the lessor's actual losses. Id. at 457. In the.instant
case, the damages provision similarly provided Buyer with a windfall recovery well in excess of
the actual damages suffered.
¶ 64

Buyer argues that Penske Truek Leasing Co., L.P. is distinguishable because the appellate.

court ultimately enforced the liquidated damages provision, finding that "the agreement provided
32
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for an enforceable liquidated-damages provision and not an unenforceable penalty." Id. at 45556. Though the appellate court reversed in part and remanded the case back to the trial court, it
did so because it found that the trial court applied the incorrect formula for determining the
amount of damages to be awarded for the complained default. Id. at 457-58. Buyer's argument
mig~har~~tgri~PC trP ~~,~~~i Ending in the

C?CP., PPJ?,$kP TJ"2(('~ TQ(]C,TYio

~'~,, T.P. states:

"In the instant case, *** paragraph 15 ofthe agreement provides
alternative methods of computing damages. One method is
applicable if plaintiff decides to sell the vehicles, while another
method is used if plaintiff retains the vehicles. The trial court
awarded damages based upon the method which assumed that
plaintiff retained the vehicles. While Mr. Douglas testified that
plaintiff initially decided to retain the vehicles because of a
depressed market, the evidence is clear that plaintiff ultimately sold
all four vehicles for $30,400 each. We are certain that it was never
the intention ofthe parties to permit plaintiff to proceed under the
method of recovery used when plaintiff decides to retain the
vehicle but later sell the vehicles and reap a windfall in the process.
If we allowed plaintiff to proceed in this manner,the damages
would be so unreasonable that we should refuse to enforce the
provisions of paragraph 15, and that paragraph would have to be
considered a penalty provision." Id. at 457.
33
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Thus, the appellate count found that the relevant provision upon which the parties calculafied
damages was unenforceable as a penalty because it conferred a windfa3l on the`non-breaching
party fax in excess ofthe actual damagesthat it sustained.:

~~ 65

I~uyer also claims that; though t~~ amount.ofl quidated darnages~awarded to~Buyer~may ~. ;

have been greater than the amount of actual damages it sustained, Illinois courts have held that
"[t]he nature of aliquidated-damages provision is such that the set amount may at times exceed
actual damages." KaNimi v. 401 North Waba,~h Venture, LLC,2011 IL App.(1st) 102670, ¶ 25
(2011). Buyer also points to comment(b} ui section 356 ofthe Restatement(Second)of
Contracts, which states that a fixed amount ofliquidated damages is reasonable "to the extent
that it ~ppraximat~s the actual loss aniici~a~ed ~t file dine ofthe r~~ak~g ~~th~~ec~ntr~,c~, ~v~n
though it may not approximate the actual loss." Restatement(second} of Contracts § 356 cmt.
(b)(19'79). Buyer argues that at the time the parCi~s executed the Third A~enclmes~t in 2Q04,the
Hy-Vee Holdback was amiddle-ground estimate of what the potential damages may Piave been,
and that the liquidated damages prQSrision ~~as enforceable eee~ though ±die resulting damages
from a breach could have been potentially higher or lower than the actual damages depending on
any numY~er of scenarios inat may Piave unfolded.
¶ C6

Although liquidated damages may at times exceed the amount of actual damage,a

damages clause providing"`unreasonably large liquidated-damages is unenforceable on grounds
of public policy as a penalty.'" Penske Truck Leasing Co., 311 Ill. App. 3d at 454(quoting
Restatement(Second} afCantraets § 356(1979)). As stated above,the damages awarded by the
Hy=Vee Holdback for a delay in permit approval were unreasariabiy large because they far
34
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=~—'

exceeded the amount of actual damages that Buyer sustained, thus resulting in a windfall to
Buyer.
¶ 67 c. The Purpose ofthe Hy-Vee Holdback Was to Secure Performance/Punish
Nonperformance.
~ 68

We also find that the Hy-Vee Holdback was int~nrlec~ to secure perfoi7nance and to

punish nonperformance. It is a general rule of contract law that, for reasons of public policy, a
liquidated damages clause which operates as a penalty for nonperformance will not be enforced.
.~ameson Realty GNOUp, 351 Ill. App. 3d at 42; Snide, 132 Ill. App. 3d at 605("if the clause
fixing damages is merely to secure performance ofthe agreement, it will be treated as a penalty
and only actual damages proved can be recovered."). Given that the Hy-Vee Holdback of $4.3
million has no reasonable relation to damages caused by a 91-day delay in obtaining permits, the
clause was not intended to measure damages in the event of a delay, but rather intended to be a
punishment in the event of a delay.
¶ 69

In Telenois, Inc. v. Village ofSchaumburg, 256 Ill. App. 3d 897(1993), a cable television

franchise, Telenois, entered into a franchise agreement with the Village of Schaumburg whereby
Telenois would provide cable services to the Village's residents. Within the franchise agreement,
there was a clause that stated: "This system reconfiguration will be completed by December 13,
1988. Franchisee will provide the Village with an unconditional Letter of Credit in the amount
of One Hundred Thousand Dollars($100,000)to be payable to the Village. In the event the
Franchisee fails to complete this reconfiguration by December 31, 1988,the Village will collect
the amount as a penalty." Telenois completed 99% ofthe reconfiguration by January 1989. The
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reason for the delay was due to tl~e ~acf tfiat Telenois could zxot complete the canversiUn without
gaining access to some ofthe subscriber's homes. Despite the fact that the configuration was
99°10 complete and the reason for the-delay was not within Telenois' control,the pillage collected
the ~ritire $100,000. The trial court ruled that the clause amounted to an unenforceable penalty
clause against public policy, and on appeal, the appellate court agreed.
¶ 70

Like the contract clause in Telenois, the Hy-Vee I~oldback clause states that Buyer wuould

keep the $4.3 million if all the conditions were not met by a certain date, regardless of whether
the conditions were never net at all ar met after a slight delay. Further, like the delay that
resulted in Telenois which Telenois had no control over, here the 91-day delay that resulted was
nct v~itr~~~ the carp*oral of Seller, as uy~Je~ was responsible fir obta;n~~g ~~~ ~e~~ssar~ uErrr~its.
While the appellate court in Telenos noted that the Village's witness acknowledged the clause in
that contract to be a "penalty," here, by conceding in the November 19 Proposal that delay
damages per month would be drastically less that the entire $4.3 million Hy-Vee Holdback,
R~~v~r 1_2~ im~lZPrlly ~nz?~edecl that t1_~P

X4.3 million dogs not rPf~PCt C~~.m3g~S f~I'?91-~~y ~~Iay.

Thus, because both the clause at issue here and the clause that was struck down in Telenois
~pe~ate ire the sarr~~ ~~u~~r and have the s~-ne atl-or-~othi~ig effec~, ~~;e ~4.~ ~nil~i~n ~~ysJ~~
Holdback clause was not rn~ant to measure damages resulting from a slight delay in p~rfor_mance
and must not be enforced.4

4 Further, as noted by the Seventh Circuit, Illinois courts continue to invalid liquidated damage
clauses even where both parties are economically sophisticated. Checkers Eight-Ltd.
Partnership, 241 F.3d at 563 {citing ~'elenois, 25C Ill. App. 3d'at 897); GYOSSZ;Zg'2Y MDtOYCOY~J,
Inc., 240 Iil. App. 3d at 737. Thus, any argument that the parties were sophisticated in this case
36
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¶ 71

Buyer argues, though, that Illinois charts have recognized the validity of a liquidated

damages clause in cases where a party's performance is delayed, even when the non-breaching
party has not suffered any actual damages. In making this argzunent, Buyer relies on Bethlehem
Steel Corp. v. City ofChicago, 350 F.2d 649(7th Cir. 1965), which is the same case the trial
~c~urt relied on in concluding that tk~e liquidated damages clause here was enforceable. In
Bethlehem Steel, Bethlehem contracted to sell steel to the City of Chicago as a part ofthe Dan
Ryan Expressway construction project, which the city wanted to have completed by a certain
date. Bethlehem Steel, 350 F.2d at 650-51. The contract provided that Bethlehem would deliver
steel by the deadline or it would be liable for liquidated damages. Id. at 651. Though Bethlehem
delivered the stee152 days late, the construction was completed on schedule. Id. Bethlehem
argued that the City of Chicago was not entitled to liquidated damages because it had not
incurred any harm or actual damages. Id. The Seventh. Circuit rejected Bethlehem's argument,
finding that "Bethlehem now seeks to re-write the contract and to relieve itselffrom the
stipulated delivery dates for the purposes of liquidated damages, and to substitute therefore the
City's taxget date for the scheduled opening of its super highway. This,[Bethlehem.] cannot do."
Id. In finding a valid liquidated damages clause, the Seventh Circuit relied on Wise v. United
States, 249 U.S. 361 (1919), which found that courts "look with candor, if not favor, upon such a
provision in contracts when deliberately entered into between parties who have equality of
opportunity for understanding and insisting upon their rights, as promoting prompt performance

should hold little-to-no weight.
37
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of contracts and because adjusting iz~ advance, acid amicably, matters the settlement of which
through courts would often involve difficulty, uncertainty, delay and expense."Id. (citing Wise,
249 U.S. ~t 366)..
'~ 72

T~b~ttfeve~ .~3et~ire~ierri is distinguishable firom the instant case because tlie`=liquidated

damages clause there provided a specific calculation for delay as a linear function oftime at a
rate of$1,000 per day. Bethlehem Steel, 350 F.2d at 649. In doing so, the damages clause
provided a reasonable amount of damages for delayed performance because each day of delay
affected the other parties'.ability to perform, which justified.the. amount o~damages. Id. at 65.1.
¶ 73

In the case at bar, the Hy-Vee Holdback does not distinguish between minor delays in

~erfo~~nane~ ~c~ a comp~et.°, fai1•arE oft;~e Hy-fee Expansion,and t~~ere is certainly n~ per day
damage rate that was contemplated by the parties: "The common element fo most Liquidated
_
__
_ _ ___
damagesclauses th~.t get`struck down as penalty clauses is that theyspecify the Barrie damages
regardless ofthe severity ofthe breach." Xco International. Inc. v. Pacific Scentzfie Co., 369
F.3d 99$, 1004(?th Cir. 2004 ~c?tzng r'.he~~Qrs Eight Ltd Pa~tnership5 241_ F.3d at 56~;T~rke
River C`oYp. v. CarboYUndum Co., 769 F.2d 1284, 1290(7th Cir. 1985); M.I.G. Investments, Inc.
v. 1'✓Iarsala, 92 Ill. ~4~~. 3d 40C ~i9~1}; falenkc v. Taylor, X96 D:2d 222,22~-2a (Alaska 19~~}}.
"[T]h~ damages c~ntaine~ ~n a liquidated damages cruse must be for a specific ~xnount for a
specific breach; the provision may not merely serve as a threat to secure performance or as a
means to punish nonperformance." Jameson, 351 Ill. App. 3d at 424 (citing Noffsinger, 311 Ill. .
App. 3d at 860); see also Builder's Concrete Co. v. Fred Faubel &Sons, Inc., 58 Ill. App. 3d
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100, 107(1978) (A liquidated damages clause "must be a specified amount for a specific breach
to be paid as an alternative to performance and not as a penalty for nonperformance.").
¶ 74

It is undisputed that the Hy-Vee Holdback provided the same amount of damages

regardless of the type or extent ofthe breach. "When a contract specifies a single sum in
damages for any and

breaches even though it is apparent that all are not ofthe same gravity,

all

the specification is not a reasonable effort to estimate damages; and when in addition the fixed
sum greatly exceeds the actual damages likely to be inflicted by a minor breach, its character as a
penalty becomes unmistakable." Lake River Corp., 769 F.2d at 1290; see also Checkers Eight
Ltd. Partnership, 241 F.3d at 562("If the amount of damages is invariant to the gravity ofthe
breach, the clause is probably not a reasonable attempt to estimate actual damages and thus is
likely a penalty.").
¶ 75

For the foregoing reasons, the Hy-Vee Holdback is unenforceable as it functions as a

penalty where it fails to distinguish between a minor delay in permit approval and a complete
failure ofthe construction project. As such, the Hy-Vee Holdback sought to award the entire
value ofthe Hy-Vee Expansion for a temporary delay, which constitutes an unenforceable
penalty to coerce performance rather than a valid liquidated damages provision.
¶ 76

In sum, because the Hy-Vee Holdback(1)does not meet the three requirements necessary

under Jameson to validate a liquidated damages clause,(2)results in a windfall to Buyer, and (3}
functions as a penalty for nonperformance, we find it to be invalid and unenforceable. Because
Buyer is entitled to any actual damages it suffered as a result ofthe 91-day delay, we remand this
cause to the trial court to afford Buyer an opportunity to prove its actual damages. See
39
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Urossinger Motorcorp, lnc., 240 I11. App. 3d at 752(after liquidated damages clause is Meld to be
unenforceable, defendant is entitled to actual damages,if any can be proven).
¶ 77

Seiler also claims that the trial. court erred- in finding that the Deed and Money Escrow

was ~~nbig~o~s, ~~d t~~t the teal court v orated several principles ofcontract inter~retat"ion when
construing the terms ofthe parties' agreement. Since we find that the Hy-Vee Holdback is an
unenforceable penalty, wP nPed not address these contentions.
¶ 78 B. Attorney Fees
¶ 79

Seller argues that the trial court erred as a matter oflaw in failing.to award it attorney fees..

under the Reaffirmation Agreement executed by Buyer prior to closing on December 14, 2004.
Under the agreement, Buyer p~~~nised to "indern~i~~ and fold unless Se~~ers any each of t~~~~n
from and against any and all loss, cost, debt, damage (including court costs and reasonable
attorney fees} for liability arising out of; directly ar indirectly, fhe failure ofany Assignee to
perform the Undertakings pursuant to its assignment or arising out of-its need to enforce the
terms ofthis Reaffi_rm~ti~n, car both." Hovye~er5 the parties ~.gree that an awed of ~.ttorney fees

under the Reaffirmation Agreement is contingent on the existence of a breach by Buyer. We
rzmand to the ~~~ai :,~u~ t~ decide ~1~~ issue of brea:,h'u~ Buyer, which co~xld ir~clud~ ieasai~able
covert costs and attorney fees.
¶ 80 C. Buyer's Appeal
~f 81

With regard to Buyer's appeal, Buyer claims that the trial court's order denying post-

judgment interest was in error because it deprived Buyer of its statutory right. However, we need
not consider-this issue since there is no money award.
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¶ 82 III. Conclusion
For the foregoing reasons, the trial court's order awarding the $4.3 million held in escrow

¶ 83

to Buyer is reversed. Upon remand, the trial court is directed to afford buyer an opportunity to
prove actual damages it suffered as a result ofthe 91-day delay, deduct such damages from the
escrow to be awarded to Buffer, and order the release of the remaining funds to Seller. Seller's
claim concerning attorney fees is also remanded to the trial court with instructions to decide the
issue of breach by Buyer,including the issue of attorney fees and costs.
a
¶ 84 ~ In light ofthe ruling that Buyer is not entitled to the $4.3 million holdback we need not

i
consider the issue of whether Buyer is entitled to postjudgment interest.
¶ 85

Affirmed in part and reversed in part with instructions.

:'~
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